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P-R-O-C-E-E-D-I-N-G-S1

11:09 a.m.2

CHAIRPERSON MILLER:  We will move3

into our hearing in a minute.  Now, we are4

going into our hearing.  This is the September5

4th Public Hearing of the Board of Zoning6

Adjustment of the District of Columbia.  My7

name is Ruthanne Miller, I'm Chair.  Joining8

me today is Vice Chair to my right, Mr. Curtis9

Etherly, to my left Mayoral appointee, Mr.10

Marc Loud.11

Also with us is Mr. Clifford Moy,12

Office of Zoning, Ms. Lori Monroe from the13

Office of Attorney General and Ms. Beverley14

Bailey from the Office of Zoning.15

Copies of today's hearing agenda16

are available to you and are located to my17

left in the wall bin near the door.  Please,18

be advised that this proceeding is being19

recorded by a Court Reporter and is also20

webcast live.  Accordingly, we must ask you to21

refrain from any disruptive noises or actions22

in the hearing room.23



6

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

When presenting information to the1

Board, please, turn on and speak into the2

microphone, first, stating your name and home3

address.  When you are finished speaking,4

please, turn your microphone off, so that your5

microphone is no longer picking up sound or6

background noise.7

All persons planning to testify8

either in favor or in opposition are to fill9

out two witness cards.  These cards are10

located to my left on the table near the door11

and on the witness tables.  Upon coming12

forward to speak to the Board, please, give13

both cards to the reporter sitting to my14

right.15

The order of procedure for special16

exceptions and variances is:  One, statement17

and witnesses of the applicant.  Two,18

Government reports, including Office of19

Planning, Department of Public Works, DDOT,20

etcetera.  Three, report of the Advisory21

Neighborhood Commission.  Four, parties or22

persons in support.  Five, parties or persons23
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in opposition.  Six, closing remarks by the1

applicant.2

Pursuant to Section 3117.4 and3

3117.5, the following time constraints may be4

maintained:  The applicant, appellant, persons5

and parties, except an ANC, in support,6

including witnesses, 60 minutes collectively.7

Appellees, persons and parties, except an ANC,8

in opposition, including witnesses, 60 minutes9

collectively.  Individuals 3 minutes.10

These time restraints do not11

include cross examination and/or questions12

from the Board.  Cross examination of13

witnesses is permitted by the applicant or14

parties.  The ANC within which the property is15

located is automatically a party in a special16

exception or variance case.17

Nothing prohibits the Board from18

placing reasonable restrictions on cross19

examination, including time limits and20

limitations on the scope of cross examination.21

The record will be closed at the22

conclusion of each case, except for any23
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material specifically requested by the Board.1

The Board and the staff will specify at the2

end of the hearing exactly what is expected3

and the date when the persons must submit the4

evidence to the Office of Zoning.  After the5

record is closed, no other information will be6

accepted by the Board.7

The Sunshine Act requires that the8

Public Hearing on each case be held in the9

open before the public.  The Board may,10

consistent with it's rules of procedure and11

the Sunshine Act, enter Executive Session12

during or after the Public Hearing on a case13

for purposes of reviewing the record or14

deliberating on the case.15

The decision of the Board in these16

contested cases must be based exclusively on17

the public record.  To avoid any appearance to18

the contrary, the Board requests that persons19

present not engage the Members of the Board in20

conversation.21

Please, turn off all beepers and22

cell phones, at this time, so not to disrupt23
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these proceedings.1

The Board will now consider any2

preliminary matters.  Preliminary matters are3

those which relate to whether a case will or4

should be heard today, such as requests for5

postponement, continuances or withdrawal or6

whether proper and adequate notice of the7

hearing has been given.  If you are not8

prepared to go forward with a case today or if9

you believe that the Board should not proceed,10

now is the time to raise such a matter.11

Does the staff have any12

preliminary matters?13

MS. BAILEY:  Madam Chair, Members14

of the Board, to everyone, good morning.15

Welcome back, Board Members from your summer16

recess.  Staff does not have any preliminary17

matters, at this time.18

CHAIRPERSON MILLER:  Thank you.19

Then would all individuals wishing to testify20

today, please, rise to take the oath?  Ms.21

Bailey will administer the oath.22

MS. BAILEY:  Would you, please,23
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raise your right hand?1

(Whereupon, the witnesses were2

sworn.)3

MS. BAILEY:  Thank you.  Madam4

Chair, the first case is Application No. 176505

and it's the Application of Gethsemane Baptist6

Church, pursuant to 11 DCMR 3103.2, for a7

variance from the parking requirements under8

subsection 2116.3, to allow an expansion of an9

existing church in the R-3 District at10

premises 5119 4th Street, N.W., and 32011

Hamilton Street, N.W.  Just to note that the12

property is located in Square 3301 and it is13

located on two lots and those Lots are 808 and14

809.15

CHAIRPERSON MILLER:  Thank you.16

Would the parties, please, come forward?  Good17

morning.18

MR. GROSS:  Good morning, Madam19

Chair.20

CHAIRPERSON MILLER:  Would you21

introduce --22

MR. GROSS:  I'm sorry.23
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CHAIRPERSON MILLER:  Thank you.1

Would you introduce yourself for the record,2

please?3

MR. GROSS:  Good morning, Madam4

Chair, I'm Nathan W. Gross, a city planner at5

the Law Firm of Arnold and Porter representing6

the applicant.  Gethsemane Baptist Church has7

prepared plans for an addition and enlargement8

which complies with the R-3 zoning standards,9

with the exception of parking.10

The required parking is 25 spaces11

and the plans do provide 21 spaces, which is12

an increase over the four that exist at13

present.  Subsection 2116.3 of the Zoning14

Regulations allows up to 50 percent of the15

parking requirement of a place of worship to16

be provided off-site within 400 feet.17

In this case, there is an off-site18

location that the church has an agreement to19

provide the parking on, but it's not within20

400 feet, so our request is for a variance21

from the 400 foot standard.  Reverend Khalfani22

Drummer, the senior pastor of the church, is23
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on my left and he will begin our presentation.1

On my right is Ron Lipford of Arel Architects2

and he will briefly describe the plans for the3

church and the in conclusion, I will testify4

as to the rationale for the requested5

variance.  Reverend Drummer?6

BOARD MEMBER LOUD:  Good morning.7

Before you start, Reverend Drummer, good8

morning to you.9

REV. DRUMMER:  Good morning.10

BOARD MEMBER LOUD:  Good morning11

to the panel.  I just wanted to say that my12

name is Marc Loud and I do know Reverend13

Khalfani Drummer.  He and I attended law14

school together several years ago and have15

maintained a rapport since that time.  I want16

to disclose that for the record, so that17

everyone would know that.  That being said, I18

do not see any reason, based on the record19

before me, why I could not be fair and20

impartial in this matter.  But again, I wanted21

to make sure that that was disclosed for the22

record, Madam Chair.23
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CHAIRPERSON MILLER:  Thank you.  I1

didn't ask before, is the ANC here in this2

case?  Okay.  Not seeing anybody, any other3

party, do you have any concerns that you want4

to raise with Mr. Loud staying on this case,5

given his disclosure?6

MR. GROSS:  No.7

CHAIRPERSON MILLER:  And, Mr.8

Loud, let me ask you, do you believe that your9

familiarity with the party will affect your10

decision in any way?11

BOARD MEMBER LOUD:  No, Madam12

Chair, it would not.13

CHAIRPERSON MILLER:  Okay.  I14

don't have a concern.  Okay.  Thank you.15

REV. DRUMMER:  Good morning, Madam16

Chair.  I'm the Reverend Khalfani Drummer, the17

senior pastor of the Gethsemane Baptist18

Church.  The Gethsemane Baptist Church is --19

the church on the 16th of this month, we will20

celebrate our 95 th anniversary.  We started21

out in Foggy Bottom in 1912.  We have been in22

our present location since, approximately,23
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1960.  Our church has grown and continues to1

grow.2

We are one of the first African-3

American churches in the District of Columbia4

that has a child development center.  We have5

a child development center there.  We have a6

number of community outreach programs.  As our7

church continues to grow, there is a need for8

more space and, therefore, we have engaged the9

services of the Arel Architect Company to10

design and expand our facilities.11

And in doing that, we realized12

that now there is a need for us to have13

additional parking and that's what brings us14

before the Board today.  Accompanying me here15

today are two of our deacons, Deacon Brown and16

Deacon Hayward.  We have our church treasurer17

with us, James Coleman, and one of our18

trustees, George Brockington.19

CHAIRPERSON MILLER:  Thank you.20

Could I just ask a question since we're with21

you right now?  Can you explain what22

precipitating your growth, at this point, and23
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outreach?  What kind of -- is there a greater1

demand in need on the community or what's2

happened?3

REV. DRUMMER:  Well, one of the4

things that is driving this is that we have5

engaged in a number of outreach programs.  We6

have after-school programs.  We plan to have7

more space so that we can -- we understand the8

educational challenges in the District of9

Columbia, specifically in the area where we10

are.  We plan to design facilities so that we11

might have after-school programs, such as a12

math Monday, a tech Tuesday, senior citizens13

programs, intergenerational computer training14

and these types of programs to meet the needs15

of the community.16

So I think that's kind of it.17

CHAIRPERSON MILLER:  Thank you.18

MR. LIPFORD:  Good morning, Madam19

Chair and Members of the Board, my name is20

Ronald Lipford.  I'm an architect with Arel21

Architects at 8040 Old Alexandria Road in22

Clinton, Maryland.  And we are the architects23
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for the Gethsemane Baptist Church, assisting1

them in providing services for the expansion2

in addition to their existing facility, a two3

story structure that will accommodate a4

fellowship hall, support spaces and an5

expanded sanctuary.6

The structure that we have7

designed is to the north of the existing8

building and is designed to be as consistent9

as possible with the existing church as10

illustrated here in the rendering.  Shall I11

show you -- indicate where the addition is?12

CHAIRPERSON MILLER:  That would be13

great.  Thank you.14

MR. LIPFORD:  The fellowship hall15

is on the lower level in the sanctuary which16

is currently right from the top of the portico17

there, it has been turned 90 degrees to be18

consistent with the addition to the property.19

And the parking is just to the20

east, just behind the existing -- you can't21

see the parking in this rendering, but it's on22

the same property as well.23
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CHAIRPERSON MILLER:  So where are1

the nearest neighbors or residences?2

MR. LIPFORD:  That would be the --3

just to the east of the addition.  It would be4

just along -- this is -- is this 5th Street?5

REV. DRUMMER:  4th.6

MR. LIPFORD:  4 th Street along on7

Hamilton Street and along the street here are8

the nearest neighbors.9

CHAIRPERSON MILLER:  Once you --10

MR. GROSS:  I will continue with11

the discussion of the zoning.  I would say,12

Madam Chair, that immediately adjacent to the13

church on the east is an apartment house,14

which has stressed no objections to the15

enlargement.16

The first thing I would note is17

that a high percentage of the parking18

requirement is being met on-site, 21 out of 2519

is the requirement.20

CHAIRPERSON MILLER:  Is that21

evident in any of the pictures like where the22

parking is?  Where you can locate it on-site?23
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MR. GROSS:  It's in the site plan1

that you have attached to our prehearing2

statement and application.3

CHAIRPERSON MILLER:  Okay.  4

MR. GROSS:  And it is on the east5

side, but it's next to the apartment house.6

In the center of the map you can see the7

location of the church.  Also outlined in red8

is Rudolph Elementary School where there are--9

actually 12 parking spaces are arranged to be10

provided.11

The main reason for showing this12

area of the Brentwood Neighborhood on the map13

is if you look at it, you can see that this is14

an area of predominantly very well-maintained15

row houses and semi-detached houses with a few16

standard apartment houses, but the main this17

is the regulations allow for up to 50 percent18

of the church's requirement to be met off-site19

in a parking lot.20

Essentially, you can hardly find a21

vacant lot on this entire map, which this22

narrative maybe four blocks surrounding the23
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church.  I did find one vacant lot, I thought1

I had marked it, but it happened to be the2

accessory parking lot for an apartment house,3

so it wasn't available anyway.4

On the Rudolph Elementary School5

site, the slightly cross-hatched area is where6

the parking spaces would be located.  And the7

church does have an agreement, it's only for8

one year, but it is renewable for 12 spaces,9

so that would exceed the deficit of four10

spaces.  But I guess what I'm saying is the11

practical difficulty is the lack of vacant12

lots in the neighborhood even to accommodate13

the parking.14

CHAIRPERSON MILLER:  How many15

spaces does that lot have, do you know?16

MR. GROSS:  I don't know the17

total.  It isn't -- it's a somewhat vague18

parking area.  I didn't happen to see it on a19

school day, so I don't know how the -- but, of20

course, this would be only used on Sundays.21

The agreement is only for parking on Sundays.22

The church's events during the week are small23
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enough that the 21 spaces on-site are expected1

to accommodate them.2

CHAIRPERSON MILLER:  Well, does3

anybody else use those spaces on Sunday?4

MR. GROSS:  Reverend Drummer, do5

you happen to know if --6

REV. DRUMMER:  Not that I know of.7

Most of the time on Sunday, I'm inside, so I8

don't know what's going on --9

CHAIRPERSON MILLER:  Um-hum.10

REV. DRUMMER:  -- on the outside,11

but I don't -- I'm not sure.12

CHAIRPERSON MILLER:  Well, do you13

know how those spaces are going to be reserved14

for you?  I mean, or could just anybody be15

driving in there or is that nobody does drive16

in there on Sunday for the most part, so it's17

not an issue?18

REV. DRUMMER:  I don't believe so.19

I don't believe so, but I'm not sure.  All I20

know is that we talked with the principal.  We21

have a relationship with the school.  We have22

been supporting them in a lot of ways over the23
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years and that they have earmarked spaces for1

us to park.2

CHAIRPERSON MILLER:  Um-hum.3

REV. DRUMMER:  We can work that4

out with them though.5

CHAIRPERSON MILLER:  Is there a6

binding agreement already that you have?7

MR. GROSS:  Yes, it was attached8

to our prehearing submission.9

CHAIRPERSON MILLER:  Okay.  10

MR. GROSS:  I guess while the11

Board is finding that, I would just say that12

as far as adverse effects having a relatively13

small number of people walking a block and a14

half to the church on Sundays for services15

would not create any undue adverse effect on16

the neighborhood.17

CHAIRPERSON MILLER:  Pastor18

Drummer?19

REV. DRUMMER:  Yes?20

CHAIRPERSON MILLER:  I want to ask21

you, I was just glancing at this agreement,22

but can you use more than 12 spaces if your23
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congregation needed it?  I know you are only1

required under the regulations to have, you2

know, that many, but can you have more if you3

continue to grow?  I'm just --4

REV. DRUMMER:  I would hope so5

that we could have more spaces.  One of the6

things, Madam Chairman, if you don't mind, I7

think one of the things that is unique to the8

Gethsemane Baptist Church is that I think it's9

on the map there, we have -- there is somewhat10

of a triangle on 4th Street.  There is the11

Gethsemane Baptist Church and there are about12

eight houses to the top.13

And between Gallatin, Kansas and14

4th Street there is just a triangle and over15

the years that's where we have the -- you16

know, many of our members park.  I would17

imagine that that -- you would be able to park18

maybe 20 cars there that does not interfere19

with the neighbors right now currently,20

because the houses on Kansas Street, the21

residents park in front of their homes.  On22

Gallatin Street they park in front of their23
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homes.1

So you have just like probably2

like a gift parking space for us, but I would3

imagine in the event that, and we would hope4

that we would see a substantial increase, we5

could go back to the Rudolph Elementary School6

and ask for additional space.7

CHAIRPERSON MILLER:  Also, this8

letter that I'm looking at, which is the9

binding agreement, I believe, references 1110

spaces and I think, Mr. Gross, you said that11

they had 12 spaces there.12

MR. GROSS:  Oh, my mistake from13

memory, Madam Chair.14

CHAIRPERSON MILLER:  Okay.  Okay.15

All right.16

MR. GROSS:  I guess I would add17

along those lines that in a low density18

neighborhood like this, on Sundays you have19

the entire perimeter of the Rudolph School,20

because there aren't houses on it, the demand21

from surrounding neighborhoods isn't as great22

and so there is probably a surplus of curbside23
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spaces around the school.1

CHAIRPERSON MILLER:  I'm sorry, I2

know a lot of this is in writing, but just to3

refresh my memory, is your congregation4

increasing or just the number of seats in the5

sanctuary because of the addition?6

REV. DRUMMER:  The congregation, I7

became the pastor in April of 19 -- 2003 and8

our membership at that time was, I think, 350.9

Currently, we have about 650 members, so our10

congregation is increasing.11

CHAIRPERSON MILLER:  And you12

haven't had any complaints about traffic or13

parking?14

REV. DRUMMER:  Not that I know of.15

CHAIRPERSON MILLER:  Okay.  16

REV. DRUMMER:  And we also, you17

know, had a presentation at the Northwest18

Community -- Northwest Civic Organization and19

we have the support of the Northwest Civic20

Organization in addition to the support of the21

ANC for this project.22

MR. GROSS:  And that concludes our23
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presentation, Madam Chair.  We'll be happy to1

answer further questions if you would like.2

CHAIRPERSON MILLER:  Thank you.3

Any questions from Board Members?4

BOARD MEMBER LOUD:  Just very5

brief.  I just wanted to commend you Reverend6

Drummer on your ability to get into the7

community and do outreach and build a8

relationship with Rudolph and take your case9

before the ANC and the Civic Association.  As10

part of the record, the ANC has clearly11

demonstrated support for your proposal, I12

think, at a meeting on June 19th.13

And it just demonstrates that as14

you continue to build this relationship, I15

think that you will find support of the16

community for what you're trying to do.  So I17

just wanted to put that on the record.18

REV. DRUMMER:  Thank you.19

CHAIRPERSON MILLER:  Okay.  Thank20

you.  Why don't we turn to the Office of21

Planning.  Good morning.22

MR. JACKSON:  Good morning, Madam23
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Chair and Members of the Board.  My name is1

Arthur Jackson.  I'm a development review2

specialist in the District of Columbia Office3

of Planning.  I'm here to briefly summarize4

the Office of Planning's report.5

With that I will stand on the6

record and indicate the Office of Planning7

does support this variance application.  In8

the alternative, we also recommend the Board9

consider granting a variance to basically10

reduce the parking requirement to the 2111

parking spaces that are existing on-site.12

That concludes the Office of13

Planning's report.14

CHAIRPERSON MILLER:  Thank you.15

Do you mean alternatively?16

MR. JACKSON:  Yes.17

CHAIRPERSON MILLER:  And why do18

you think -- you think that would be better19

than the variance that they are seeking?  Is20

that right?21

MR. JACKSON:  Well, the -- I think22

the efforts on the church's part to provide23
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additional parking, to secure additional1

parking in the area that are allottable and I2

think it's workable as it currently exists.3

However, the general guidance in the Zoning4

Regulations looks at 400 feet between the5

existing site and the location of the parking.6

And I think overall that's a good7

rule of thumb to use with regard that we don't8

think we necessarily want to see that, a9

variance granted for that, because it opens up10

a -- that sets a precedent for having parking11

resources that aren't necessarily immediately12

adjacent, immediately available to a service13

site -- the site to be serviced.14

On the other hand, highlighting --15

and the fact that this is a year to year16

agreement subject to changes in administration17

and changes with respect to the school in18

terms of what their needs are, I mean, the19

school is simply a 9:00 to 5:00 weekday school20

currently, but perhaps in the future it will21

start going to providing community services on22

a weekend basis and that would form a conflict23
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where those resources would no longer be1

there.2

But then highlighting the3

resources that they recognize around the4

school site and on the adjacent triangle5

that's public park, we think that's more than6

adequate to take care of what we, essentially,7

are talking about, five or six parking spaces8

with the current parking requirement.9

So if the current parking10

requirement is 25, the site can support 21, 2411

or 25, the site can support 21, we're talking12

about two or three or four parking spaces to13

meet the requirement and we also think that14

those can be handled at the school site, but15

they can also be handled on the school site16

perimeter in the public space in the public17

way or on the triangle parking next door to18

the site in the public way and why not grant19

a variance to simply lower the parking20

requirement from 25 to 21, hence the number21

that is being provided on site under this22

proposal.23
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CHAIRPERSON MILLER:  I just want1

to make sure I understand you though.  If they2

go for the straight variance just in the3

number that you are suggesting, does that mean4

they would not need to have an agreement at5

all with the school to park there?6

MR. JACKSON:  Well, we wouldn't7

want to discourage the church from pursuing8

this, but going forward, this would not9

necessarily have to be maintained if there was10

an occurrence in the future where they were11

not able to get access to those parking spaces12

on the weekend due to a change in the13

administration or things outside of their14

control, this -- they would not have violated15

a condition that might be a part of an16

approval by this Board and then have to17

scramble to find spaces somewhere in an area18

where it has been shown has very few19

opportunities for off-street parking spaces,20

other than the school site.21

So that needs to be in the22

alternative to the school site for providing23
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off-street parking spaces, in other words.  If1

that's not available, this would, in effect --2

this could affect the -- whether or not this3

proposal would be consistent with the Board's4

final decision if this decision included5

providing spaces on the school site.6

CHAIRPERSON MILLER:  I hear your7

concerns.  I just want to make sure I8

understand the numbers.  But if they just did9

a straight variance on numbers, then they10

wouldn't be required, in your analysis, for11

their to be sufficient parking.  Are you12

saying that they don't necessarily even need13

the school's lot for the congregants to have14

sufficient parking in the neighborhood?  That15

there is enough parking?16

MR. JACKSON:  We are convinced by17

the applicant's presentation and by our site18

visit that there appeared to be more than19

adequate on-street parking resources for a --20

the church's primary functions on Sunday21

morning to have adequate parking on-site22

available to meet the requirement under the23
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Zoning Regulations, which is five additional,1

four to five additional spaces.2

I would also note that there is a3

difference between -- the application talks4

about 26.  The applicant now says 25.  We say5

24.  We still think it's in the range of three6

to four spaces that we are talking about.  And7

with that, we think that could be absorbed by8

the two sites that were highlighted in the9

applicant's presentation.10

VICE CHAIR ETHERLY:  And if I may,11

that opinion also takes into account the12

additional capacity in terms of the sanctuary13

itself, so were the case -- were the church to14

continue its upward trajectory in terms of15

bringing new members into the congregation, it16

would still -- the Office of Planning would17

still be comfortable with that alternate18

approach?19

MR. JACKSON:  Well, looking at the20

long-term growth of the church, we would have21

to observe that.  The zoning requirements22

really are limited by the seating of the23
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church.  So whether you have standing room1

only on Mother's Day or the church holidays,2

I'm sure there will be those occasions when3

you couldn't build a parking to provide all4

the -- provide all the spaces that are needed.5

But we don't think that will be a frequent6

occurrence.7

And we think that again, given the8

current available areas that appear to have9

available spaces in a stable neighborhood,10

which is pretty well-developed, we don't see11

that the community will be taxed by any12

marginal increase on behalf of the church and13

their parishioners, because the seating14

capacity of the facility itself is fixed.15

VICE CHAIR ETHERLY:  Actually, and16

I appreciate that response.  This Board has17

had a number of different, as you are well18

aware, cases involving churches where perhaps19

at times relationships hasn't been as strong20

and as solid as it appears to be in this case21

with respect to the community and the support22

as well as the on-street parking inventory, if23
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you will.  And as you indicated, definitely1

we're not ones necessarily to discourage an2

applicant from securing space for additional3

parking.4

But recognizing definitely that it5

is, of course, an expense that the church is6

undertaking to satisfy that additional7

parking, it is something that's tempting to8

consider.  So I just wanted to kind of get the9

benefit of, if you would, how close we are to10

the tipping point and it sounds as though11

there is clearly enough inventory in the12

surrounding community, such that for those13

rare occasions where you might have a wedding14

or a baptism for a little one or what have15

you, you might have additional visitors to the16

church.17

Thank you.  Thank you, Madam18

Chair.19

CHAIRPERSON MILLER:  Any other20

questions for Office of Planning?21

BOARD MEMBER LOUD:  I like your22

recommendation a lot, your alternative23
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recommendation a lot.  I just wanted to ask1

you whether you got a sense of the community's2

take on it, because it sounds like the record3

that came up through the community would have4

had them agreeing to, I guess, the 21 on-site5

plus the agreement with the school for the6

extra 11.7

MR. JACKSON:  Um-hum.8

BOARD MEMBER LOUD:  For me sitting9

here, it sounds pretty compelling that the10

excess inventory would satisfy the community,11

but I'm a little, if you know what I mean,12

awkward about it coming here under one set of13

circumstances that the community did not14

necessarily weigh in on and then it being15

changed --16

MR. JACKSON:  Well, we --17

BOARD MEMBER LOUD:  -- so after18

the fact.19

MR. JACKSON:  -- made a couple20

recommendations to the church, to the21

representatives.  My understanding is that22

their reading from the community is they would23
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rather see the additional resources on the --1

essentially, that they would rather see the2

additional resources on the church -- on the3

school site made available for the church, so4

that there was not -- the initial reading, I5

think, just from general discussion was that6

they were not overly excited about the idea of7

waiving the requirement for parking.8

Again, but realistically, if9

you've got a one year agreement that's subject10

to change every year for reconsideration every11

year, the long-term possibility of that12

somehow expiring at some point for some reason13

would seem to indicate that it may be more14

prudent to do a waiver of the requirement,15

still encouraging them to secure whatever16

units they can to access additional parking17

resources, but realizing that when those18

parking resources have gone away, that you19

don't want to put the church in the situation20

where they have no option to provide the21

parking requirement, the required parking as22

was specified by the BZA.23
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So in essence, they are coming to1

the BZA with a proposal of how they could do2

it.  In the long-term, they have currently got3

an agreement that will make sure that that's4

a long-term solution.  That's the only -- that5

was the concern that's really behind the6

Office of Planning's recommendation.  And7

realizing that we are talking for the purposes8

of zoning of between three and five parking9

spaces.10

BOARD MEMBER LOUD:  Do you see any11

way other than the way you have outlined where12

they could have the 21 on-site and that be the13

variance here and some sort of commitment for14

additional off-site spaces, three or whatever15

that would accomplish what you are trying to16

do?17

MR. JACKSON:  Well, again --18

BOARD MEMBER LOUD:  That wouldn't19

tie the church into a year to year sort of20

stab at the parking requirement satisfaction.21

MR. JACKSON:  No.  I just don't --22

again, the only additional -- the only obvious23
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resource for additional parking is the school1

site.  They have apartment buildings on both2

sides, but neither one seems to have a3

parking lot, parking on-site.  The tenants are4

probably parking in the street.  There doesn't5

seem to be any other site within the vicinity6

that has a large parking lot or one that -- a7

commercial lot even that would be available8

for use on a Sunday.9

So we are talking about 700 feet10

to the school site.  We're talking at least11

1,000 feet or more until you get to the12

commercial strip where there might be some13

commercial parking spaces.  So realistically,14

there the -- the church members would be15

either using the school or using the street.16

We're just saying that since we --17

the long-term viability of an agreement, well,18

the long-term agreement which you want to say19

three to five years, obviously, would make us20

more comfortable that this would not put the21

church in a bind within a short-term.22

BOARD MEMBER LOUD:  That's fine.23
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MR. JACKSON:  We're talking year1

to year, we don't know what the possibilities2

are.  And we also would like not -- like the--3

they are in a situation with the community who4

also expects them to try to keep this over5

long-term and it just doesn't happen.  But if6

they are making a good faith effort to provide7

the spaces on the church -- school site, they8

could continue to make those efforts.  If at9

some point there is a year lapse because of a10

change in administration or a change in11

programs, they could still go back and get12

that.13

This church has shown that they14

are in communication with their community and15

they serve it and are willing to do what they16

can to not have a negative impact on it.  And17

I don't expect that would change.  It's just18

realistically speaking, we don't think that19

the current conditions that they are operating20

under are a real long-term solution.21

CHAIRPERSON MILLER:  Mr. Jackson,22

did you go to the ANC meeting at which this23
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was discussed?1

MR. JACKSON:  No, I did not.2

CHAIRPERSON MILLER:  Okay.  Do you3

support the variance as requested?4

MR. JACKSON:  Yes.  Well, we5

indicated that we support approval of the6

requested variance.  We just have an7

alternative recommendation.8

CHAIRPERSON MILLER:  Right.  I9

understand that your position is your10

recommendation you are of the opinion would be11

better, but otherwise?12

MR. JACKSON:  We support it.  We13

support it.14

CHAIRPERSON MILLER:  Otherwise you15

support it.16

MR. JACKSON:  Yes.17

CHAIRPERSON MILLER:  Okay.  Any18

other questions?  I would like to ask the19

applicant to address this issue, in that it's20

your variance.  I mean, we're not going to21

redraft it for you, so it's -- I just wanted22

to hear whether this is something you want to23
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consider changing or not changing?1

REV. DRUMMER:  Madam Chair, it2

would be nice to have the best of both worlds,3

but I think in fairness to the ANC and the4

support that we have received from the5

community, we have been, you know, up front6

and straightforward with them and I would not,7

I guess, want them to hear that something8

other than that which they agreed upon was9

given to us.10

So while I thank Mr. Jackson for11

the recommendation, I think in terms of12

maintaining our, you know, sense of ethical13

responsibility to the community, I would just14

ask that the Board grant the variance as is in15

the petition.16

CHAIRPERSON MILLER:  But what's17

your opinion with respect to how reliable18

having those spaces at the school will be in19

future years?20

REV. DRUMMER:  Well --21

CHAIRPERSON MILLER:  If this is22

just a one year contract, that's part of Mr.23
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Jackson's concern, I believe.1

REV. DRUMMER:  I just would like2

to believe as a person of faith that the God3

who has provided for us thus far will make a4

way down the road for us.  And as long as we5

maintain, you know, be good neighbors in our6

community, I think things will work out7

whether it's with Rudolph Elementary School,8

whether that is bought by a charter school or9

whatever, as long as we continue to provide10

services for the community that's going to11

empower the residents of the community, I12

think we will receive favorable treatment13

there.14

CHAIRPERSON MILLER:  The sentiment15

of the community is basically they prefer that16

you have the lot, because that takes some of17

the cars off the street or what?18

REV. DRUMMER:  I would tend to19

think that that's one of the reasons why we20

received the support from the ANC, because21

they knew that our plan was not going to22

create congestion, but that we had an23
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alternative at the elementary school.1

CHAIRPERSON MILLER:  Well, I think2

what Mr. Jackson is saying is that if it falls3

through in the future, if you can no longer4

use that lot, you would probably have to come5

back to the Board again for a variance.  Isn't6

that your point, because the --7

MR. JACKSON:  Well, at this point,8

the variance is actually just for the distance9

for the parking, so it would depend on how you10

crafted your order.  I'm sorry, the variance11

is for the distance of the parking.  So if you12

crafted your order otherwise, it depends on13

how you crafted your order, I think.14

CHAIRPERSON MILLER:   Okay.  I15

mean, is your point then, just so I understand16

it, that they maybe could park at another lot17

if that falls through, but it doesn't sound18

like there is one nearby?19

MR. JACKSON:  They could find an20

alternative lot, even if it's further away,21

they could extend the distance, but there22

doesn't seem to be a ready alternative to the23



43

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

school lot, at this point.1

CHAIRPERSON MILLER:  Okay.  Any2

other comments on that?3

VICE CHAIR ETHERLY:  No, Madam4

Chair.5

CHAIRPERSON MILLER:  Okay.  Board6

questions?  Is there anybody here who wishes7

to testify in support or in opposition to this8

application?  Okay.  At this point then, I9

think we're ready for closing argument.10

MR. GROSS:  Madam Chair, thank you11

for your attention to this case.  We're12

appreciative of the community support and the13

lack of opposition from any immediate14

neighbors or any community group and so on.15

I think it reflects the fact that the church16

does not have any adverse effect now and that17

its gradual increase in attendance at services18

will not create an adverse effect either.19

And if possible, we would love to20

see a Bench decision, but will go by what the21

Board says.  Thank you.22

CHAIRPERSON MILLER:  Thank you.  I23
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think we're going to take a moment and do a1

Bench decision in this case.  Okay.  This case2

I think is pretty straightforward, even though3

we went around it a little bit in different4

ways, but it's just now it's a variance from5

the 400 feet requirement for the lot for the6

additional parking.  And the variance test we7

need to look at exceptional condition or8

uniqueness, practical difficulty in complying9

with the regulations that arises from that.10

Uniqueness and whether or not11

granting relief would have any adverse impacts12

on neighboring properties.  Looking at13

exceptional condition, we have in this case an14

existing property that has been there a long15

time.  It's a church that serves the16

community.  There are growing needs within the17

community that this church is meeting and it18

is supported by the community in doing that.19

We have seen situations like this20

before some where the community supports and21

where they don't and it's where they are22

supporting it, there doesn't seem to really be23
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an issue.  It's a great thing that the church1

is doing in its outreach programs and it's2

meeting educational needs and, therefore, were3

it to expand and not be able to stay where it4

is would be a detriment to the community.5

So it needs to stay where it is,6

because it's serving this community.  And it7

only has so much land around it and,8

therefore, it cannot, as a practical9

difficulty in accommodating the number of10

spaces that are required, not because of the11

additional seats in the sanctuary that is12

being constructed.13

So it has a uniqueness, it has a14

practical difficulty and there is absolutely15

no evidence in the record of any adverse16

impact.  The way it wants to meet its17

additional parking is with this parking lot18

that's part of the school.  It's beyond the19

400 feet, but it's pretty close.  And it20

appears to certainly have the capacity to21

accommodate the three to five spaces that we22

are talking about.23
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There is an agreement. It's only1

for one year as of now, but it's renewable.2

And therefore, I think it meets the variance3

test.  If something falls through with that4

agreement in the future, then the applicant5

can come back for further relief.  Other6

comments?7

VICE CHAIR ETHERLY:  I would agree8

with your analysis, Madam Chair,9

wholeheartedly.  I would simply like to echo10

Mr. Loud's earlier compliments to the11

applicant for its diligent work in terms of12

bringing a parking plan forward that13

contemplates not only where they are now, but14

where they hope to be down the line.  And I15

think as was indicated by the Office of16

Planning while there is quite a bit of parking17

inventory that could conceivably support the18

church's parking needs as necessary on19

Sundays, I think the plan that's brought20

before us contemplates that there, indeed,21

could be times when there might be more of a22

need due to church events or just the23
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continued growth and vitality of the service1

and the fellowship that's under way at the2

church.3

So definitely my commendations to4

the applicant.  I would also like to note on5

the record again this Board has dealt with6

churches in the past.  We have dealt with7

other entities and this is perhaps one of the8

first cases where I have seen a nice solid9

starting agreement with DCPS.  This is not10

with regard to the substance of the case11

before us, but we have had numerous other12

applicants who have had difficulties getting13

the kind of, what sounds to be fairly14

straightforward, cooperation right down to a15

nice Is dotted, Ts crossed agreement from16

DCPS.  So it's very good to see that and I17

hope that that is indeed a portent of things18

to come from DCPS.19

Again, that is not to the church,20

other than perhaps a testament to the fact21

that you have worked very, very well with22

them.  But I'm happy to see that and I hope23
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that DCPS continues to make its facilities1

available to institutions in our communities.2

Thank you, Madam Chair.3

BOARD MEMBER LOUD:  I just want to4

echo both of you with respect to commending5

the church leadership on reaching out to the6

community and working very well with Rudolph7

School.8

In particular, your Plan Map9

Program and Technology Program and I think to10

piggyback on what Mr. Etherly is saying, in11

light of some of the comments made every day12

regarding the one year term of the agreement,13

just to continue building that relationship14

and working with them and getting an early,15

early start on having the agreement renewed16

well ahead of its expiration.17

Sometimes it takes quite a while18

to work through D.C. bureaucracy, but you seem19

to have a handle on it, so that you are not in20

a position of the lease expiring and then21

having to come back to our body.  So again, I22

just want to commend you on the presentation23
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this morning.1

CHAIRPERSON MILLER:  I also would2

say that there was testimony that it doesn't3

seem necessarily likely that the spaces would4

fall through.  It's a stable neighborhood,5

stable situation, that this church has been in6

the community a long time and I think it is7

commendable that they are taking the more8

expensive, a little more riskier route in9

order to provide a service to the community of10

getting cars off the street.11

And all the way around, I think12

this is a great application and a service to13

the community.  So I think that we have said14

what we need to say on this and I would like15

to move to grant BZA Application No. 17650 for16

a variance request from the parking17

requirements under subsection 2116.3 to allow18

an expansion of existing church at premises19

5119 4th Street, N.W., and 320 Hamilton20

Street, N.W.21

Do I have a second?22

BOARD MEMBER LOUD:  Madam Chair,23
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seconded.1

CHAIRPERSON MILLER:  Further2

discussion?  All those in favor say aye.3

ALL:  Aye.4

CHAIRPERSON MILLER:  All those5

opposed?  All those abstaining?  Would you6

call the vote, please?7

MS. BAILEY:  Madam Chair, the vote8

is recorded as 3-0-2 to approve the9

application.  Mrs. Miller made the motion, Mr.10

Loud seconded, Mr. Etherly supported the11

motion.  We do not have an NCPC representative12

or a Zoning Commission Member present at this13

time.14

CHAIRPERSON MILLER:  Thank you.15

MS. BAILEY:  Summary order?16

CHAIRPERSON MILLER:  Summary17

order, correct?  No opposition?  Yes, summary18

order.19

MS. BAILEY:  Thank you.20

CHAIRPERSON MILLER:  Thank you.21

MS. BAILEY:  Madam Chair, the22

applicant of the next case asked for a few23
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minutes to set up the video, so would that be1

an appropriate thing to do at this time?2

CHAIRPERSON MILLER:  Sure.  Why3

don't we take a quick break.4

MS. BAILEY:  Thank you.5

(Whereupon, at 11:59 a.m. a recess6

until 12:17 p.m.)7

CHAIRPERSON MILLER:  Okay.  We're8

back on the record.  When you are ready to9

introduce yourselves, go right ahead.10

MS. BAILEY:  Madam Chair, I just11

wanted to indicate that this is Application12

No. 17651 of Consortium Three-Judiciary Square13

LLC.14

CHAIRPERSON MILLER:  Thank you,15

Ms. Bailey.16

MS. PRINCE:  Good morning,17

Chairman Miller and Members of the Board.  My18

name is Allison Prince and I'm with Pillsbury19

Winthrop Shaw Pittman.  I'm here with Jeff Utz20

also of Pillsbury today.  We're appearing21

before you on behalf of Consortium Three-22

Judiciary Square LLC, the applicant in BZA23
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Case No. 17561.1

The applicant is proposing to2

redevelop the landmark Canterbury Building3

located at 704 3rd Street just north of this4

building.  The renovation is for office use5

and to add an 11 story addition.  The property6

is now comprised of four lots in Square 5297

that will be combined into a single lot.8

Today, we are requesting variance9

relief under section 3103.2 of the regs from10

the parking requirements of 2101.1 and from11

the minimum depth of rear yard requirements of12

774.1.  We are also seeking special exception13

relief under 3104.1 from the roof structure14

setback requirements of section 770.6(b) and15

from the uniform height requirements of16

section 411.5.17

The building will conform to the18

D.C. Zoning Regs in all other ways.19

Initially, the applicant also requested relief20

from the loading requirements of Chapter 22 of21

the Regulations.  The request was made in22

anticipation of the Zoning Commission possibly23
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amending the exemption from loading1

requirements for additions to landmarks.2

Ultimately, the Zoning Commission, and it was3

just this past July that the action was taken,4

modified the parking waiver for landmarks, but5

did not modify the loading waiver, so we do6

not require any loading relief.7

We were literally processing this8

case while the Zoning Commission was changing9

the regulations and we had to guess what they10

might change the regulations to.  Until the11

Zoning Commission's recent amendment to the12

historic parking waiver, additions to13

landmarks did not require any parking.  Now,14

based on the Commission's action on July 9th,15

an addition that exceeds 50 percent of the16

size of the landmark must provide parking.17

In this case, one parking space is18

required for each 1,800 feet of office space19

in excess of 2,000 feet.  Here that would20

yield a requirement of 45 spaces.  However,21

with the 25 percent reduction, the number of22

required spaces permitted for properties23
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within 800 feet of a Metro station and not1

within 800 feet of the residential zone, the2

parking requirement is lowered to 34 feet --3

I mean, 34 spaces.4

CHAIRPERSON MILLER:  Ms. Prince?5

MS. PRINCE:  Yes?6

CHAIRPERSON MILLER:  Just before7

you go further on the parking, I want to ask8

you are you of the opinion that the new9

regulations governing parking are in effect?10

MS. PRINCE:  They are not in11

effect.  However, if this Board does not issue12

its order until a time after the Commission13

issues its order, then I have a timing14

problem.  Under the vesting section of the15

regulations, you need to decide the case and16

write the order based on the regs in effect on17

the date that the order is issued.18

So I was assuming that an order19

would be out by today's hearing.  I certainly20

think it will be out by the time you issue an21

order.  So we have to act as though it's in22

effect.23
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CHAIRPERSON MILLER:  Well, let's1

discuss that, because --2

MS. PRINCE:  Yes.3

CHAIRPERSON MILLER:  -- it effects4

how we're going to proceed today.5

MS. PRINCE:  Yes.6

CHAIRPERSON MILLER:  I mean, this7

is something the Board was looking at with the8

extra time we had.9

MS. PRINCE:  Um-hum.10

CHAIRPERSON MILLER:  There is no11

opposition in this case, correct?12

MS. PRINCE:  Correct.13

CHAIRPERSON MILLER:  If we were14

not to deal with the parking at this moment15

and proceeded with the other relief that you16

are seeking, we thought perhaps that we could17

see at that point if we were ready to proceed18

with a Bench decision, then there would be no19

need to go into the whole presentation on20

parking.21

MS. PRINCE:  Um-hum.22

CHAIRPERSON MILLER:  Do you agree23
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with that?1

MS. PRINCE:  If you are confident,2

I'm glad that you are having nice feelings3

about the case, if you are confident that you4

could issue the order faster than the Zoning5

Commission will issue its order on the parking6

waiver.7

CHAIRPERSON MILLER:  Well, this8

is --9

MS. PRINCE:  We thought it would10

be more protective to --11

CHAIRPERSON MILLER:  Right.12

MS. PRINCE:  -- have it in the13

record and then if your -- if the timing is14

such that you don't need it --15

CHAIRPERSON MILLER:  You know, we16

don't know what wrinkles we may come across in17

this hearing.18

MS. PRINCE:  Right.19

CHAIRPERSON MILLER:  But what we20

were considering doing is hearing the other21

requests for relief.22

MS. PRINCE:  Um-hum.23
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CHAIRPERSON MILLER:  And if the1

Board had no concerns with that, then it could2

proceed and issue a summary order today.3

MS. PRINCE:  Excellent.4

CHAIRPERSON MILLER:  So we could5

save time.  If we go through the other areas6

of relief and find that there are issues or7

whatever and so it doesn't look like we're8

going to be able to issue an order today, then9

we would then hear from you on the other issue10

on the parking.11

MS. PRINCE:  Excellent.12

CHAIRPERSON MILLER:  Okay.  13

MS. PRINCE:  Then let's skip over14

parking for now.15

CHAIRPERSON MILLER:  Okay.  16

MS. PRINCE:  And I'll proceed with17

my description of the remaining relief.18

CHAIRPERSON MILLER:  Okay.  19

MS. PRINCE:  I'll jump to the rear20

yard variance.  Under section 774.1, a21

building in the C-2-C Zone District must have22

a rear yard of 15 feet.  The applicant23
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proposes to bring the northern facade of the1

addition to the project into alignment with2

the existing northern facade of the landmark3

and, therefore, there is no rear yard provided4

along Ford's Alley.  That's why we need the5

variance relief.6

Phil has a very detailed7

presentation on that.  In addition, with8

respect to the roof structure, the roof9

structure is not setback the required amount10

from the exterior walls.  And the reason for11

the need for that relief is very clearly12

related to the presence of the landmark in the13

site, our need to setback from the landmark14

and have a much smaller footprint for the15

office building addition upon which the roof16

structure is located.17

In addition, there are two18

stairwells along the western side of the19

building that are not setback at all from the20

western wall of the building.  And we have21

already sought the setback relief, but in22

addition to make those stairwells lower than23
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the main part of the penthouse, we actually1

need relief from section 411.5, because of a2

non-uniform height of the penthouse.3

So to have a portion of the4

penthouse be lower than the main part of the5

penthouse, we actually need relief.  It's one6

of those rare circumstances when you need7

relief to allow for fewer impacts.8

The test, the variance test before9

you today is really easily satisfied in this10

case.  The first part of the variance test11

that the property must be unique is satisfied12

really be definition, because -- did you have13

a question for me?14

VICE CHAIR ETHERLY:  Let me just--15

pardon the interruption.16

MS. PRINCE:  Sure.17

VICE CHAIR ETHERLY:  Because I18

like the flow we had here, but I wanted to19

also flag Footnote No. 1.20

MS. PRINCE:  Yes.21

VICE CHAIR ETHERLY:  In the22

prehearing statement.23
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MS. PRINCE:  Yes.1

VICE CHAIR ETHERLY:  So I wanted2

to be sure you kind of take us through 1702.3

MS. PRINCE:  I will.4

VICE CHAIR ETHERLY:  That would be5

real helpful, because I think we were -- I was6

scratching my head and others among us were7

scratching our head about the OAG memorandum8

or whatever may be out there.9

MS. PRINCE:  Great.  I have it10

with me and I'll cover that as well.  With11

respect to the variance test, the three part12

variance test before you today, the first part13

of the variance test is based on the14

uniqueness of the property and there are15

really two recent cases, one court case from16

'89 I guess not so recent any more, involving17

the Corcoran and then the Georgetown18

Incinerator site.19

In both cases, this Board and then20

the Court of Appeals held that a landmark by21

definition is unique.  In fact, that's why22

it's a landmark.  So we meet that first part23
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of the variance test.  Also, in this case, as1

the architect will explain, the practical2

difficulties that we face are purely a result3

of the presence of the landmark on the site4

and our need to respect and design around that5

landmark.  And Phil will describe that in6

great detail.7

And finally, I think the relief8

because it will allow for the adaptive reuse9

of a beautiful landmark building, it10

definitely will promote the intent of the Zone11

Plan.  Under section 411, you are authorized12

to grant relief from the roof structure13

requirements if it's impractical because of14

operational difficulties, the size of the15

building letter or other conditions to make16

compliance happen.17

And in this case, as Phil will18

show you, it's very, very difficult to provide19

a conforming penthouse.  And again, we don't20

believe that any -- there are any adverse21

impacts on abutting properties.22

Finally, in response to the issue23
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that Mr. Etherly has raised, this project can1

happen as a result of combined lot2

development.  And combined lot development is3

not something that this Board deals with4

often.  It's more of a Zoning Commission5

matter and it was a tool that was created in6

connection with the downtown development7

district.8

But basically, what CLDs allow is9

for the treatment of two separate disparate10

properties as one.  It allows two properties11

to be married, if you will, to be combined for12

all zoning purposes and to count as one13

building for purposes of looking at compliance14

with the DD.15

In this case, we have got a16

property in the DD/C-2-C Zone.  It has a17

residential requirement.  The only way that18

the residential requirement can be satisfied,19

if it is not satisfied on-site, is by20

combining the sites for a combined lot21

development with another site that has more22

residential than is required.  That CLD23
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transaction is what allows the satisfaction of1

the residential requirements in this case.2

In a similar case involving a site3

that once had an apartment building on it, the4

Office of the Attorney General decided that5

because the development, the combined lot6

development continues to provide residential,7

if you look at it as one building as the regs8

require that you do, relief from the section9

of the regulations that was referenced by Mr.10

Etherly, 1702.4, is not required.11

Our CLD agreement is with a full12

blown very large apartment building at 45013

Mass Ave.  And since our building is one with14

that building, the OAG ruled in a previous15

case, not this exact case, that under that16

exact set of circumstances, relief is not17

required.  And that is why we did not ask for18

relief from section 1702.4, because of that19

precedent.  I do have a copy of the ruling.20

When I began working on this21

project in 2003 and looked at that very issue22

and looked at the combined lot development23
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issues, it -- the ruling made sense to me and1

it made sense because the whole purpose of2

that section was to prevent diminution in the3

amount of residential, existing residential4

stock in DD.  And since we are meeting our5

residential requirement and any residential6

requirement that was ever associated with the7

site through combined lot development, you8

know, I felt that the ruling made sense.9

CHAIRPERSON MILLER:  I think we10

are going to take a minute and just look at11

this.12

MS. PRINCE:  Sure.13

VICE CHAIR ETHERLY:  So let me14

venture a question or two just to make sure15

I'm clear.  And I appreciate definitely the16

explanation.  It makes a little sense why it17

kind of seemed left field-ish, if you will,18

because we hadn't seen it necessarily.  So is19

there a receiving lot that's at issue here20

that's picking up the residential that would21

be replaced or displaced, so to speak?22

MS. PRINCE:  Exactly, exactly.23
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The existing building in this case is 35,0001

feet.  We are buying combined lot development2

rights in the amount of, approximately, 70,0003

feet. So not only are we buying combined lot4

development rights to replace all of the5

square footage in the existing building --6

VICE CHAIR ETHERLY:  Right.7

Excellent.8

MS. PRINCE:  -- but also the9

mandatory 4.5 on-site requirement for the10

remainder of the site, the vacant part of the11

site.  So at the end of the day, there will be12

far more residential associated with this13

project than was in that one building.14

VICE CHAIR ETHERLY:  Um-hum.  And15

under -- is this all kind of walking pursuant16

to 1708?  Is that kind of where the combined17

lot stuff is coming from?18

MS. PRINCE:  Yes.19

VICE CHAIR ETHERLY:  Do you,20

therefore, for our purposes, you don't have to21

walk through 1708 here.22

MS. PRINCE:  No, I don't, because23
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that is a matter-of-right.1

VICE CHAIR ETHERLY:  Okay.  2

MS. PRINCE:  Yes.3

VICE CHAIR ETHERLY:  Okay.  Okay.4

MS. PRINCE:  But our, you know,5

project is dependent upon a combined lot6

development arrangement that we're separately7

pursuing.  And that does not require BZA8

review.9

VICE CHAIR ETHERLY:  Okay.  I10

think I'm clear, Madam Chair.11

MS. PRINCE:  Glad to know that you12

read the footnotes.  You know, we always13

wonder if you read the footnotes.14

CHAIRPERSON MILLER:  We read15

everything.  I just wanted to ask Mr. Cochran16

if he had an opinion on this footnote.17

MR. COCHRAN:  I think the18

applicant's counsel is absolutely correct.  We19

work with combined lot development regularly20

and her description of the way that the lots21

have to be considered as one for the purposes22

of meeting the Zoning Regulations is correct.23
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And they are buying residential rights that1

have already been constructed in excess of2

what is required on that particular site.  So3

they are available on the market.  Actually,4

they are no longer available on the market,5

because they have already bought them.6

CHAIRPERSON MILLER:  Any other7

questions on this?  Okay.  I just want to note8

that it was very helpful to understand that9

footnote.10

MS. PRINCE:  Um-hum.11

CHAIRPERSON MILLER:  But that it's12

not before the Board to decide.  You are not13

asking us to decide anything on that issue, so14

I think we can proceed.  Thanks.15

MS. PRINCE:  Thank you.  I have16

completed my opening statement.  I would like17

to now turn the presentation over to Jim Abdo,18

the representative of Consortium Three-19

Judiciary Square LLC to present in greater20

detail the history of the property and the21

entire concept and the community meetings.22

MR. ABDO:  Thank you, Allison.23
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Good afternoon, Madam Chair, distinguished1

Board Members, thanks for having us today.  My2

name is Jim Abdo and I am the representative3

for Consortium Three-Judiciary Square.  I'm4

actually just one of the partners.  Another5

one is actually here in the building today.6

He is in the back row.  His name is Joe Galli,7

because he was wearing such loud clothing this8

morning, I told him he could not sit up here9

with the rest of us, so that's why he's10

designated to the back.  It's just too early11

getting back to work to subject the Board to12

that.13

CHAIRPERSON MILLER:  I think we14

can spot him.15

MR. ABDO:  As stated by Allison,16

we are proposing to redevelop the landmark17

Canterbury Building for office use and add the18

11 story addition that will feature a great19

deal of attention to design.  The Canterbury20

is  a landmark and it's a landmark whose time21

has come.  Currently, it stands abandoned and22

deteriorating on the corner of 3 rd and G23
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Streets, N.W.1

If you go by there today, you will2

see that the windows are boarded up and the3

building has been vacant for many years.  But4

it wasn't always this way.  The building was5

constructed in 1888 and it features a red6

brick Romanesque Revival facade.  Its rich7

architecture includes ornate design work and8

rhythmic bays that were designed for light and9

air.10

And the special nature of these11

features is what allowed it to be designated12

as a landmark in the District of Columbia13

inventory of historic places in 1990 and in14

the National Registry of historic places in15

1994.16

The Canterbury is really in17

desperate need of renovation.  It has the18

potential to be the embodiment of place19

making.  The site is only a half a block away20

from Judiciary Square, very close to where we21

are right now.  It's located in the downtown22

development district and is Zoned DD/C-2-C.23
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And that zone permits a height of 130 feet and1

FAR of 8.0 as a matter-of-right.2

The FAR is allowed to be further3

increased to 8.5 with the purchase of TDRs and4

more than 8.5 through the purchase of combined5

lot development rights or the CLDs that6

Allison talked about briefly.  As the7

applicant in this BZA and Historic8

Preservation Review Board case, we have been9

in extensive contact with the community.  We10

have had several meetings with ANC-6C and have11

received a letter of support for the relief12

requested in this case.13

After today's BZA hearing, we will14

continue to be in contact with the ANC and I15

have personally worked with Charlie Doctor,16

who is the Chairman of the Planning and Zoning17

Committee for ANC-6C and again they did offer18

their full approval.  We believe that the19

community and neighbors support this20

application and see the same need that we do21

that this project go forward.22

We are excited about the23
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possibility to being this project.  We believe1

that the District and East End Neighborhood2

will benefit greatly from this development.3

But more importantly, the Canterbury itself4

deserves to be integrated into a high quality5

development such as this.  It should be6

restored and integrated into a key feature of7

the downtown area.8

Over the last 10 years, my company9

has completed over 30 development projects in10

the District and nearly all of them involved11

the restoration and preservation of historic12

buildings.  In 2005, my company was awarded13

the Mayor's award for historic preservation14

for our restoration and conversion of the15

historic Bryan School building in southeast.16

Then in 2006, we won the Delta17

award for adaptive reuse and historic18

preservation for developmental landmark laws19

which were formerly the Capitol Children's20

Museum, which is a big site on H Street.  And21

ironically, that building was built almost at22

the exact same time as the Canterbury.  So we23
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do have the expertise in bringing a quality1

design approach and team to this important2

landmark building.3

I would like to turn over our4

presentation to a key member of that team, Mr.5

Phil Esocoff with Esocoff and Associates, who6

is the project Architect.  Phil will provide7

greater detail about the property's location,8

our proposed project and the satisfaction of9

the standards for variance and special10

exception relief that Allison discussed.  I11

thank you very much for having us today.12

CHAIRPERSON MILLER:  Thank you.  i13

just want to ask one quick follow-up question.14

MR. ABDO:  Yes.15

CHAIRPERSON MILLER:  And again,16

this is just for our understanding of how you17

came to this.  How did you come to the18

conclusion that 130 feet was the allowable19

height for this building?20

MR. ABDO:  Well, I can try, but --21

well, under the DD when we looked at this site22

initially, we recognized that it allowed for23
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that.  We know that it's a landmark building,1

but 3rd Street given the width of the street2

and also where we are in the DD Overlay3

District, we determined that 130 was by-right.4

We also own the site immediately5

next door, just across Ford's Alley and we6

sold that site recently to a group that is7

going to be building a luxury apartment8

building there and they are also building by-9

right at 130 feet in height.10

CHAIRPERSON MILLER:  But do you11

come to that by-right by measuring from a12

certain location?  And that's kind of what I'm13

getting to.14

MR. ABDO:  I'm sorry, yes.15

MS. PRINCE:  We derived the16

ability to go to a height of 130 feet as a17

result of the width of 3rd Street which is a18

full 110 feet.  Are you asking can your front19

be different from that which you use to derive20

your height of measurement?  There is a corp21

counsel ruling on that too going back to 1977.22

Lou Robbins.  You can derive your height from23
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a street that is different from that which you1

use to -- as your zoning front.  And so we2

have that circumstance here.  We derive our3

height from 3rd Street, but we measure our4

building from G Street, because that is truly5

our front and I can get that opinion for you6

if you would like to see it.  I came across it7

a few months ago and it was nice to see it in8

writing.  We have always known it to be the9

case.10

CHAIRPERSON MILLER:  That would be11

great.  Thank you.12

MS. PRINCE:  We're now ready to13

proceed with Phil Esocoff's testimony.  Phil14

has been qualified as an expert by both the15

Commission and the Board numerous times,16

nonetheless we gave you his resume.  And17

pursuant to your instructions, he will not be18

covering the parking issue, unless you would19

like him to cover that at the end of the20

presentation.21

And one other item I want to make22

clear, because I'm not sure it was clear in23
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the prehearing statement, perhaps it was, this1

case, this project has been before the2

Historic Preservation Review Board twice.3

Conceptual design approval has not been4

granted, although there is an extraordinarily5

favorable staff report and a lot of positive6

commentary on it and we have very high7

expectations when we return in September,8

September 27th.9

But because we do not have concept10

approval, any approval from this Board will11

need a condition to provide us flexibility to12

address any final comments from HPRB.  The13

height and the massing have been all approved.14

Simply design refinements that wouldn't turn15

on or change any area of relief.16

CHAIRPERSON MILLER:  And I know17

Mr. Esocoff has been before us before.  I just18

want to ask though, in this case, how are you19

asking that he be qualified as an expert in20

what?  In architecture, in historic, what?21

MS. PRINCE:  Architecture and22

urban design.23
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CHAIRPERSON MILLER:  Okay.  1

MS. PRINCE:  And preservation.2

CHAIRPERSON MILLER:  Are there any3

questions from Board Members?  Any concerns?4

Okay.  Then we are qualifying him as an expert5

in those areas.6

MR. ESOCOFF:  Madam Chair?7

CHAIRPERSON MILLER:  Um-hum?8

MR. ESOCOFF:  Good afternoon, Phil9

Esocoff with Esocoff and Associates.  I'm10

joined today by Sasha Rosen from my office who11

has worked on this project with several team12

members for these many years.  We were talking13

about anniversaries before, today is my 20th14

anniversary -- 28 th anniversary of being a15

District resident living in the same historic16

landmark building on Connecticut Avenue, the17

Woodward, built about the same time as a18

portion of this building was built.  So I have19

walked the walk and I just talk the talk and20

I have an abiding affection for historic21

buildings and, of course, the District of22

Columbia and all it is and can be.23
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I'll try to go quickly through1

these exhibits.  I don't want to be too2

redundant and so if we could have the lights3

down just a little bit, so the drawings read4

a little better?  And the packet we handed out5

is the same as what you're going to see here6

except that in the digital display, we have7

added a few dimensions that are on some of the8

drawings but not all of them, so there's no9

real new information, we just felt when we10

reviewed it this morning, as late as this11

morning, that just a few notes ought to be12

added.13

So the site is located at 3 rd and14

G, that's the site.  There's the GAO, National15

Building is at the end, FBI, the new building16

that Jim talked about 130 feet would be just17

to our north and now, of course, there is the18

Mass Court 130 foot high residential building19

since built here.  Google is not quite up to20

date.  400 Mass Avenue is here.  And 450 Mass21

Avenue the project that this is connected to22

in terms of CLDs is right there.23
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Across the street under1

construction now are two other projects, 5712

units Dumont East and West that our firm is3

also designing.  We also designed 400 Mass.4

So there is quite a bit of residential5

happening in the District now.6

Next.  These show this wonderful7

building.  This is looking westward.  There's8

the National Building Museum, the FBI, the9

Harrison, sometimes called the Canterbury and10

here is another view of it looking from Mass11

Avenue.  There is the FBI.  The empty site12

here would -- will have a building right up to13

the property line of 130 feet.  And then if14

you looked across from say Georgetown Law15

Center, you can see the back of Mass Court's16

wing that is on 4 th Street that is not due17

north of our building, but to the northwest of18

our building.  And there is the Harrison and19

there is the FBI Building.20

Next.  Oops.  Just some other21

views.  If you walked -- if we could walk out22

these windows and look up the street, you23
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would see the Harrison, the FBI.  There is a1

view of the front of the building.  There is2

some of the entrances that we will be3

reactivating.  And then lastly from the4

National Building Museum parking lot, you can5

see the exposed end wall of the empty part of6

our site.  This little two story building is7

not on our site.  We abut that.  There is the8

other existing building Mass Court and the9

back of the Canterbury.10

Next.  This is the design that has11

been approved by the HPRB.  They have asked us12

to just give them more detail on how we're13

going to actually construct the small units14

and the solar screening on this building.  We15

felt it would be very interesting, not16

interesting, but beneficial to make this into17

a green building, a certified building.18

We are fascinated by taking old19

things like fire escapes that exist on old20

buildings for a different purpose for21

essentially like safety that we don't require22

any more, because of the fire stairs and23
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adaptively reusing those as sun screens on1

buildings.  And that's very much the way that2

buildings evolve and change.3

People take a model and they adapt4

it to something new.  It's the same way we5

still save our dialing a phone, when we don't6

dial phone any more.  So people take7

architectural types and then they shift them.8

And so we're going -- we picked up on that and9

almost as though it's a great grandchild of10

this building.  We're using some of that same11

aesthetic of these metal attachments to make12

balconies and solar shades that would make the13

building a 21st Century environmentally14

responsible building that would use a lot less15

energy than the old building actually did.16

And the image I always like to17

think of is from West Side Story where they18

are actually on a fire escape in Brooklyn and19

they are, essentially, using a life safety20

device really as an outdoor porch.  So things21

were never purely used for any one purpose22

ever.  They just get skewed.  And so we're23
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skewing it once more into something else.1

From this point of view you can2

also see that you actually can't see very much3

of the penthouse from the ground level,4

because the whole building is set back 30 feet5

to respect the alignment of the southern6

portion of the Canterbury.7

Next.  So here is the Canterbury,8

the new addition.  You can see we sort of9

stepped the penthouse to make the massing into10

one overall architectural expression, which11

seems to me to be very much the intent of the12

Zoning Code when they say that penthouses13

should be treated in the same materials and14

have an even height.15

I don't think they were saying it16

should have been even height because they like17

even heights, but I think the intent, in my18

own reading as an architect, was that it19

should be compatible and an attractive20

element, not just a ramshackle group of21

whatever the mechanical system required, but22

that it should be treated and wrapped evenly,23
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not shrunk wrapped around the mechanical1

requirements.2

I don't think it occurred to them3

that -- how to write it, because this all4

happened later, safe for the -- the Dupont5

Circle Building has this beautiful ornamental6

penthouse, right, with varying heights and7

stuff.  It becomes a piece of decoration on8

the building.  It's not even height, but I9

don't think that's what people are trying to10

get away from.11

So we're trying to go back to a12

richer architectural tradition.  And you can13

see that we have setback the actual width of14

the historic building then at this end and we15

have two garage doors that they are the size16

of a residential garage door, because the17

mechanical parking system, that we're not18

discussing today.19

But just for your information, you20

don't have to have this sort of extra kind of21

long horizontal entrance.  You can have two22

doors and those can either be in or out,23
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because you just drive the car in like it's a1

vending machine and push a button and it takes2

it away.  At the end of the day it drops it3

off.  Next.4

CHAIRPERSON MILLER:  Can I ask you5

a question before you move on?6

MR. ESOCOFF:  Sure.7

CHAIRPERSON MILLER:  What's the8

white building next to it?  Is that --9

MR. ESOCOFF:  This building?10

CHAIRPERSON MILLER:  Yes.11

MR. ESOCOFF:  That sits way --12

that's on the other side of the alley to the13

north, but I just wanted to show the14

prevailing height of the buildings in the15

neighborhood.  So this building is 20 feet16

behind in the north side of our building, on17

the other side of the alley.  But I wanted to18

show some of the context.19

For instance, this pale rectangle20

here would be the new building that Jim Abdo21

referred to that's being built behind us.22

And, in fact, it reflects the profile that a23
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matter-of-right building would have if we1

didn't have the historic building on the site.2

So it very much impacts where we can position3

the building and how we can mass it.4

But in this zone, of course, this5

entire block could be 130 feet high.  These6

buildings aren't designated, the ones on the7

north -- on the southwest corner of the site,8

but we rendered them as though they have been9

cleaned and repointed, sort of minimally10

restored.11

CHAIRPERSON MILLER:  Also your12

lines at the top of your building and your13

penthouse and stuff, did you intentionally14

align them with that other building or is that15

just because that's the maximum height you16

could go or what?17

MR. ESOCOFF:  That's the maximum18

height and given elevator systems we have to19

work with today, that allows the elevator to20

stop at the height of the roof terrace.  I21

could get into arcane issues of how that has22

changed in the last 20 years, but pretty much23
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you need the full 18 foot 6 to hide the1

mechanical cooling tower and the elevator and2

provide for its overrun.3

And new elevators have allowed us4

to make that a much more elegant experience5

than 20 years ago, because we can actually get6

2 feet out and stop the elevator at the floor7

of the cab at the height of the roof pavers as8

opposed to about a foot and a half below that.9

And some of the historic buildings that were10

done, the Greyhound on New York Avenue, has a11

roof terrace.12

There you have to stop -- when you13

get off the elevator, you have to go up a14

handicap ramp to get to the actual height of15

the pavers on the roof.  In the newer16

buildings like 400 Mass or -- there we -- this17

new system it doesn't have a mechanical18

overrun, doesn't take everything out.  It19

takes out maybe 18 inches, but then you also20

have the cooling tower to contend with.  So21

you really need the full 18 foot 6.22

And here you can see in this23
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rendering the somewhat lower portion of that1

penthouse.  It's just where there are two2

stairways.  It doesn't run the entire length.3

I'll show you that in plan, but we showed that4

at about 12 feet, because that's all we really5

need to hide the fire stairs that go to the6

roof.  Shall I continue?  Okay.  Next.7

CHAIRPERSON MILLER:  Thank you.8

MR. ESOCOFF:  And so this is the9

view from 3rd Street.  You know, elevations10

are very artificial drawings.  You can't11

physically as a human being actually see an12

elevation.  Nothing can not be seen in13

perspective and so the world doesn't appear14

this way, but we do these drawings anyway.15

Probably you would only see the top two or16

three floors from the street as that rendering17

showed.18

But as a diagram this is good and19

it shows this line is that's the relief we're20

asking in terms of offset from the rear yard21

using G Street as our front for that purpose.22

And it would, obviously, mean that our23
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penthouse would be a whole lot less than one1

to one back.  But it would also mean that the2

building wouldn't compose with the building3

below it, which because of these series of4

bays we're trying to have a certain resonance5

with the historic building and HPRB liked this6

design very much.7

Of course, we have decorated the8

penthouse with the same kind of curtain wall9

systems and stuff that would have special10

glasses that let in an optimal amount of light11

while reflecting an optimum amount of heat.12

So it's a balance between daylight saving13

energy, but not creating too much of heating/14

cooling load.15

Next.  And we have actually tried16

to make the western facade also.  We have17

wrapped some windows along the property line.18

And in these areas here, these are the fire19

stairs and these let daylight into the core20

facilities like the men's and women's rooms so21

that they don't have to be artificially lit22

during the day.23



88

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Likewise, the stairways, because1

they have glass there, can use daylight during2

the day and that's a major source of energy3

use in a building is running 24 hour a day4

lights in room that if you could have a5

window.  I just hope people there during the6

day take advantage of that.7

And it -- there is a green point8

you get for being didactic, I guess.  In other9

words, if people can look at your building and10

see some feature and sort of explain to them11

why it's different and the energy saving12

characteristics of that feature, that's a good13

thing.  So it's sort of showing people how the14

spine of the building works it is considered15

a worthy thing that gets you an extra point in16

terms of green certification.17

Next.  And the crawl section here,18

this is a view along the alley looking south.19

And that's our building there.  And we'll have20

to find some nice way to detail around the21

existing chimney, but this area here would be22

pushed back 15 feet leaving this exposed.  We23
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really can't get a compliant rear yard along1

the north side even if we were to -- we would2

have to tear down the historic building to do3

that, as I think is clear in the drawings.4

Next.  So here -- so now I'll just5

take you through the logic of some of our6

moves.  This is a blow-up of the area.  There7

is the National Building Museum, GAO, 4008

Mass, just for reference, FBI building, there9

is 3rd, G and 4 th.  And the blue part is the10

open part of our site.  And the red part is11

the landmark building.  So it looks almost12

like a ying and yang.  So half our site is13

covered by the historic building.14

Next.  This just blows it up a15

little bit.  You can see we only have 28 feet16

of exposure along the alley where we have, in17

fact, put a loading dock, because for18

practical reasons where the zoning required19

this or not, we do want to have a facility for20

loading, unloading and trash.21

We have a little bit more exposure22

along the vacant part, about 69 feet here and23
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the historic building is 32 feet.  So we have1

respected that line and set our building back2

there.  It does overlap the landmark building3

and HPRB felt that that was okay.4

Next.  One of the things we are5

trying to do is not undermine the existing6

building at all.  Not just -- we're going to7

underpin it along the edge, but we're not8

going to dig underneath and the create what9

people thing of as a facade-omy project,10

because it will make a real feasible parking11

garage and just as a scale reference, this is12

the parking vault for our mechanical system.13

You can see, just by visual14

inspection, there is no place on the site to15

actually create a ramp to get to the parking.16

You can't really circulate.  You can either17

park or you can circulate, but you can't do18

both if you use a conventional garage.  So the19

relief that we're asking there was not really20

for parking, it was for the fact that we21

couldn't meet the definition of parking spaces22

and heights and widths, because those all23
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assume people go down into the parking garage.1

People don't go down in this2

parking garage.  Just the car goes down and3

it's not running, which means it's using less4

gas and we don't have garage exhaust.  We5

don't have to use energy to actually make that6

a habitable space for people.7

CHAIRPERSON MILLER:  Let me ask8

you.9

MR. ESOCOFF:  Yes.10

CHAIRPERSON MILLER:  I meant to11

ask this earlier.  If additional parking is12

not required by the regulations, you know, the13

law is changing.14

MR. ESOCOFF:  Right.15

CHAIRPERSON MILLER:  It's in a16

flux right now.  Would you still be building17

the parking?18

MR. ESOCOFF:  I think the parking19

-- I don't want to speak for Jim, but I think20

the parking is kind of a requirement to make21

it a feasible economic venture.22

MR. ABDO:  That's correct.  We23
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would.1

MR. ESOCOFF:  Absolutely.2

CHAIRPERSON MILLER:  Okay.  Thank3

you.4

MR. ESOCOFF:  Right.  And the5

system is not unlike the only other place that6

has been applied in the District actually7

built is the United Mine Workers' building,8

where once again, there was just such a9

limited area of free space that this kind of10

vending machine form of parking garage was11

used.12

CHAIRPERSON MILLER:  We actually13

had a case earlier in the year.14

MR. ESOCOFF:  I know this, yeah.15

CHAIRPERSON MILLER:  Over a year.16

MR. ESOCOFF:  Yeah, it's really17

great.  I think they're kind of cool.18

CHAIRPERSON MILLER:  It was19

fascinating.20

MR. ESOCOFF:  Yeah, and the plans21

we have for the ground floor have made the22

garages you drive into now through these kind23
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of glass block cylinders, so that when you get1

out, you'll be able to see the car turn around2

and then descend, kind of rippling through the3

glass.  I think that's kind of a cool thing.4

It's like when elevators had glass doors and5

you could see the counterweights moving.6

So the other thing on the left7

hand side of this slide you will see is the8

core.  The elevators, of course, are critical.9

We can't run them through the garage and we10

can't put them any further north, because we11

wouldn't be able to walk out without hitting12

the rear wall of the northern portion of the13

building, so there's this one critical little14

area where you can put them just the bare 715

feet away from the historic back wall of the16

building.17

And they have a certain width and18

so the rear wall, the west wall of the19

elevator core is only 16 feet from our west20

property line and that's where we're asking21

for that relief of about 2 feet.  It's an area22

of about -- if you took a diagonal through23
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this desk, it's about that much.  It's like a1

ceiling tile almost in size.2

On the right hand side of the3

drawing you can see this inner rectangle where4

the elevators are, that's a footprint of the5

penthouse.  And there is the 16 foot dimension6

that we are really trying to use for relief.7

We are not asking for relief from G Street,8

but from these other facades on the north,9

east and west.10

But once again, it's a minor11

amount.  It's more for articulating the12

penthouse than anything else and accommodating13

sort of the one position we can put the14

elevator stair in.  This purple shade shows15

where our upper building overlaps the historic16

building below and by strategically locating17

columns, we only need to drill through the old18

building, almost like core drill like a 2 x 219

opening and put one column right along --20

right inside the north wall and another column21

on this one little sort of secondary wall22

within the building and then the other one23
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would be outside the building.1

So we're almost like just needling2

through here in two locations.  And if we were3

to set our building back and I'll show that4

later, maybe we should move on to the next5

one.  Well, we'll show this now though.  Just6

by comparison, this is what a typical -- these7

were two options that you would have on this8

site if you had an empty site, just to show9

the impact of having an historic building.10

You can see that you would have11

windows all the way around if you chose to12

make your rear yard run north/south.  You13

would be giving up square footage and that14

would be a developer's decision whether or not15

they wanted to have 396 opportunities for16

windowed offices.  All of them legal, none of17

them on a property line, because you built18

there or say 308 windowed offices.19

In this version, you would have20

12,100 square feet.  In this one, you would21

have 10,800 square feet.  But the lower of the22

two would still be 82 percent efficient net to23
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gross.  And it has the same core that we have1

now.2

Next.  You can see the right hand3

side is the most glaring example.  Our core is4

along the edge and the number of windowed5

offices we would have would be 224, so it's6

significantly fewer opportunities have windows7

-- offices with windows.  And when a leasing8

agent comes through and asks well, how many9

associates in this law firm can have windowed10

offices, so that we don't have an uprising and11

a civil war, that's very much a key criteria12

in selecting space in the District.  I think13

every body is commonly aware of that.14

So there -- a lot of that impact15

is the fact that we're, essentially, setting16

back 30 feet from 3rd Street, because of the17

historic building instead of 15 feet for the18

whole length from our western property line.19

So actually, we are leaving as much cubic20

volume open on the site as if we provided the21

least advantageous interpretation of a rear22

yard.  Is that -- do you see what I'm saying?23
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If we just go back one slide, this1

rear yard would be the least advantageous2

interpretation, correct?  It's 15 feet by the3

whole height of the building.  Okay.  Can we4

go forward again?5

Essentially, this pink area on the6

right hand image is 30 feet by the whole7

length of the site, but it starts to -- it8

goes from 65 to 130.  So we are actually9

leaving quite a bit of open volume on the site10

as though we were providing the largest rear11

yard you could use if you want to interpret it12

in a very conservative way.13

So let me point out, so we're14

really impacted then by window space.  A15

typical floor is much less, and the number of16

windowed offices and because of the historic17

building, we're actually leaving a lot of open18

space on the site.  We're also, because we're19

aligning with the floors of the historic20

building, losing the entire floor on the site.21

So the building is very22

substantially impacted by that.  And to lose23
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the -- on the upper floor say the equivalent1

of this yellow area for where we could provide2

a rear yard without demolishing the historic3

building, we would lose almost 10 percent of4

all net rentable on a typical floor.  So the5

efficiency of the building would only be at6

about 80 percent aggregate compared to 827

percent or 84 percent, and that's a8

significant impact.9

So the other thing I would point10

out, these two little notes here.  If we were11

to provide the rear yard by clipping back the12

upper portions of the new tower, the column13

that would support that would then come right14

through some of the historic fabric that we15

are hoping to preserve on the interior of the16

building, where there are cast iron columns17

and historic core that we would like to see18

remain if tenant found that they could work19

around that.20

So we would -- we don't want to do21

a facade, we don't want to damage the historic22

research.  We would like to keep the column23
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that supports the upper level along that wall,1

but we have to have a building above it for it2

to support as opposed to sort of falling right3

here next to the cast iron columns at kind of4

a foursome around that core.5

Next.  This just shows in crawl6

section that through the northern area so that7

we can cut through the elevator.  You can see8

where the elevator comes through and the9

proposed development.  We tried to just have10

an exterior wall at the back of the shaft.11

And this little tiny piece of yellow right12

there is where the main penthouse clips that13

18 foot 6 setback.14

So it's literally not much more15

than a ceiling tile and crawl section in this16

room, a 2 x 2 area.  This bigger yellow area17

is really just intermittent.  It's where the18

two stair towers come up.  So actually, if you19

could go back one?  Keep going back to the --20

yes, to this.21

Right.  This doesn't show the22

stair, but the stair towers are just bumps23
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back here and here.  Just go forward for a1

second.  One more. Yes, there you go.  Yeah,2

this is -- it's just this part of the3

elevator, the stairs and here that come up.4

So the larger intrusion into the setback is5

really just the end of the stairs.  It's not6

the area in between or north and south.7

Next.  And there is that crawl8

section.9

Next.  And this just shows the10

overall sort of city block volume, which, you11

know, could be generated on the entire square.12

There is historic resource in sort of a13

reddish-orange.  The proposed new building and14

a silhouette of the building that is being15

built to the north of us.16

Maybe I'll just answer any17

questions you might have.18

CHAIRPERSON MILLER:  I don't think19

we have questions at this time.  Thank you.20

Do you have any other witnesses?21

MS. PRINCE:  We have Nicole White22

from Symmetra Design, but she is a traffic23
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expert, so if we decided to not cover the1

parking request, then we don't need Nicole and2

I'm sure she will be very, very disappointed,3

but she will get over it.4

CHAIRPERSON MILLER:  All right.5

So we don't need her, at this moment, but6

we're going to turn to Office of Planning and7

we'll see what happens.8

MS. PRINCE:  Sure.9

MR. COCHRAN:  For the record, my10

name is Steven Cochran.  I'm with the D.C.11

Office of Planning and I'll be giving our12

report today.  I'm assuming, Madam Chair and13

Member of the Board, that you don't want us to14

address parking at all.  I couldn't tell from15

that last comment whether you had a different16

feeling on that.17

CHAIRPERSON MILLER:  Okay.  What18

we said earlier was we were going to start19

with these other issues and if it looked like20

there weren't any wrinkles with them and we21

were going to be able to proceed with a Bench22

decision today --23
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MR. COCHRAN:  Okay.  1

CHAIRPERSON MILLER:  -- then2

weren't going to get into the parking, because3

we know what the law is today.  But if this4

case is going to carry over in any way, then5

we would get into the parking, because we6

don't know when the law, new law is going to7

come into effect.8

MR. COCHRAN:  So do you want me to9

hold off on the parking?10

CHAIRPERSON MILLER:  Yeah.11

MR. COCHRAN:  And then come back12

to it later.13

CHAIRPERSON MILLER:  Yes, um-hum.14

MR. COCHRAN:  Okay.  I think that15

the applicant has already covered the whole16

business about the combined lot development in17

section 1702.4, so they are not required to18

provide housing on-site, which allows them to19

make an all office structure here.  We have20

covered the 130 feet height.21

Let's look at the rear yard22

variance.  They do have an exceptional23
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situation.  I think the applicant has more1

than demonstrated that the historic property2

imposes an exceptional situation with respect3

to any number of things.  Most particularly,4

the difficult pinched site that would be to5

the east of the -- west of the historic6

property.7

The practical difficulties range8

from things like floor plate to a desire to9

avoid impinging on the historic property as10

much as possible to pinch points that happen11

in the floor plan to inadequate widths of12

floor plates up above where some of the13

variance is not granted for the rear yard.14

And with respect to the special15

exception, I think our report conveys that the16

Office of Planning feels that there is no17

adverse impact from the setback requests that18

were for the west, north and east side.19

But I need to point out one thing20

that when we looked at the report and when we21

wrote our own report, there wasn't a request22

for a two height penthouse.  So there are a23
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couple of things that probably need1

clarification.  We had shown a 1 foot 6 inch2

setback on the west side.  It looks like now3

that they have sort of got this bustle on the4

back, that there might not be any kind of a5

setback on the west side.6

So I think the Board may want to7

ask the applicant to clarify some of those8

dimensional points.  But we certainly have no9

issues with the special exception setback and10

think that they have demonstrated that they11

don't have an impact on the properties to the12

north or the west nor would the roof structure13

or setbacks have any impact on the Zoning14

Regulations.15

And that concludes our report with16

respect to the variance and the special17

exception.  If you would like me to go on to18

the parking, I would be happy to.19

CHAIRPERSON MILLER:  Requested20

different heights?21

MR. COCHRAN:  No, that --22

CHAIRPERSON MILLER:  No.23
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MR. COCHRAN:  -- came through in1

the August submission.  We had already written2

our report.3

CHAIRPERSON MILLER:  Oh, okay.4

MR. COCHRAN:  When they -- they5

didn't request it in the earlier.6

CHAIRPERSON MILLER:  What is it7

that you were saying that you thought needed8

clarification, the distance?9

MR. COCHRAN:  Just what are the10

distances on the west side, in particular,11

that they are asking for a special exception12

on.13

CHAIRPERSON MILLER:  Okay.  14

MR. ESOCOFF:  Do you want me to15

clarify?16

CHAIRPERSON MILLER:  Sure.17

MR. ESOCOFF:  Okay.  18

CHAIRPERSON MILLER:  I don't see19

any questions coming yet anyway.20

MR. ESOCOFF:  We're simply asking21

for no setback where the stair towers are and22

16 feet as opposed to 18 foot 6 for the23
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portion in between and up and down from the1

stair tower.  In other words, for the general2

penthouse.3

CHAIRPERSON MILLER:  Is this4

addressed in the prehearing statement?5

MS. PRINCE:  It is.6

CHAIRPERSON MILLER:  Okay.  Any7

questions for Office of Planning?  Thank you.8

We don't have any questions right now.  Is9

there anybody here who -- oh, I'm sorry.  Does10

the applicant have any questions for Office of11

Planning?12

MS. PRINCE:  No questions for OP.13

CHAIRPERSON MILLER:  And do you14

have a copy of the Office of Planning report?15

MS. PRINCE:  We do.16

CHAIRPERSON MILLER:  Okay.  Is17

there anybody here who wishes to testify in18

support or opposition to this application?  Is19

a member of the ANC here?  Okay.  Okay.  I20

think that we are now ready for your closing21

on these issues.22

MS. PRINCE:  Briefly in closing, I23
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think the proposed project clearly meets the1

standards and the variance regulations, given2

the uniqueness of the site, the practical3

difficulties and the fact that the project4

will really promote the purposes of the Zone5

Plan by allowing for the adaptive reuse of the6

building.7

I also think the special exception8

relief we meet the standards there.  There are9

no adverse impacts on any of the abutting10

properties and the relief is needed because of11

the constraints associated with the site that12

arise from the landmark.  I believe that the13

project will really be a vibrant addition to14

the neighborhood.  It will nearly complete the15

square in terms of redevelopment and will be16

very compatible with the newly constructed17

building that's planned just north of the18

site.19

I appreciate your time and20

attention today.  We would like the Board's21

action as soon as possible with the one note22

being that, as I mentioned earlier, we need23
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flexibility in the order to address any final1

comments from the Historic Preservation Review2

Board, as long as those comments do not3

require a new area of relief.  So thank you4

for your time today.5

CHAIRPERSON MILLER:  Thank you.  I6

think we're just going to take a moment to7

collect our thoughts and we'll be ready to8

issue a Bench decision.9

VICE CHAIR ETHERLY:  Madam Chair,10

with your lead, I'm comfortable moving --11

suggesting that we move forward under a motion12

and it would be my motion to approve13

Application No. 17651 of Consortium Three-14

Judiciary Square LLC, pursuant to 11 DCMR15

3103.2, for a variance from the rear yard16

requirements under section 774, and a special17

exception from the roof structure setback18

requirements under subsection 770.6(b), to19

allow an addition to the existing building at20

premises 704 3rd Street, N.W.  And I would21

invite a second.22

CHAIRPERSON MILLER:  Second.23
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VICE CHAIR ETHERLY:  Thank you1

very much, Madam Chair.  I'll speak separately2

to both parts of the motion, but rather than3

to divide it up into two separate motions, I4

think it's appropriate just simply to move5

together in their entirety.6

Clearly, with respect to the7

variance from the rear yard requirement if not8

as you look at the overall project here, there9

are just a bevy of considerations that arise10

from the fact that we're dealing with an11

historic property.  As was indicated by the12

applicant, the variance test, the first prong13

of the variance test is very clearly met,14

given the jurisprudence on the record as15

relates to dealing with the landmark property,16

which is, indeed, the case here.17

And it is precisely because of18

that landmark status that a number of19

considerations come into play with regard to20

how you deal with accommodating the21

introduction of a new space, a new presence,22

if you will, on the subject site.  We have23
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heard frequently the use of the term adaptive1

reuse or reuse here and I would just simply2

say that it is not an easy task to try to pull3

this off, especially with the building such as4

the Canterbury in front of us that has the5

type of distinctive presence that it has.6

Often times the District of7

Columbia is criticized for being, some might8

say, a city of office buildings for those of9

us who live here in the city who call it home,10

of course, but even for those of us who visit11

on a regular basis, because it's work, we12

recognize that it's so much more than that.13

And here, I think, is a very interesting and14

excellent example of the introduction of an15

office building, but one which is being done16

in a way that is not only respectful and17

considerate of an existing historic property,18

but attempts to build on it, if you will.19

Clearly, with respect to the rear20

yard variance, there are again just a number21

of things that have to happen in order to22

respect the landmark building that is23
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currently on the property.  As you look at the1

alignment to the rear of the building, as you2

look at the desire to again respect the3

existing landmark building, there are clearly4

a number of considerations that have to be5

taken into account and adhered to in terms of6

the placement and orientation of the new7

structure.8

So with regard, one, to the9

uniqueness, with regard to the practical10

difficulties that flow from that uniqueness,11

the narrowness that's left in terms of the12

developable land on the property, I think the13

variance test is very solidly met.  I'm going14

to rely on my colleagues to perhaps fill in a15

little more of the meat, but I just think in16

all honesty the case has been very clearly17

met, that each of the considerations with18

regard to the rear yard are flowing directly19

from decisions that are being made to assure20

that the landmark building maintains a21

prominence, a sense of immediacy in terms of22

the existing structure.23
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I'll jump to the special1

exception, because I think clearly there also2

the attention to detail for respecting the3

existing building and at the same time trying4

to get certain things accomplished in terms of5

the new space, clearly, is emerging here in6

this particular case.7

I think we put -- I'm pausing a8

little bit, because I want to recall the9

Office of Planning's highlight with regard to10

the setback piece and I think we have put that11

to bed, so I don't necessarily need to, I12

think, specify that in the motion in terms of13

the measurements.  I think the applicant's14

testimony has been very clear on the record15

with regard there, so I won't speak to it in16

tremendous detail.17

But I think clearly, with regard18

to the special exception test here as relates19

to the roof structure, there are a number of20

things that are being done there again to take21

into account the character of the existing22

building.  I'm going to pause right there,23
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Madam Chair.1

CHAIRPERSON MILLER:  I'll give you2

a break.  I just want to jump in with respect3

to, first, the variance, which you very fully4

addressed, I just want to put it in its5

framework a little bit and fill in there.6

To meet the variance test, there7

are three criteria:  Uniqueness or exceptional8

conditions, practical difficulty that arises9

out of that uniqueness in complying with the10

Zoning Regs and no adverse impact.  And I11

believe as you said, and it's certainly12

obvious in this case, this is a landmark,13

historic landmark that we're dealing with and14

as the applicant noted, the case law is clear15

from the Court of Appeals that that bias16

nature meets the uniqueness test.  So that17

prong is met.18

Mr. Etherly went into the19

practical difficulties that arise from trying20

to do a reactive reuse around an historic21

landmark.  And in this case, the rear yard, I22

believe, was certainly impacted by the attempt23
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to align the new building with the old1

building and also there were practical2

difficulties with respect to floor plates, as3

Mr. Cochran said, aligning those.  And4

therefore, there was practical difficulty in5

meeting the rear yard requirement.6

There has been no evidence in the7

record of any adverse impact from granting8

this relief and, in fact, it allows for the9

adaptive reuse which is in accordance with the10

intent of our Zoning Regulations.  So that's11

my take on the variance test.  Did you want to12

add anything on that?  Okay.  Do you want to13

proceed with special exception?14

VICE CHAIR ETHERLY:  Yes.  If you15

want to take the lead on that, I don't mind.16

CHAIRPERSON MILLER:  Okay.  Just a17

second.  Just to set the framework, this is a18

little bit different, but 11 DCMR section19

770.6(b) provides that "Where it's20

impracticable because of operating difficulty,21

size of building lot or other conditions22

relating to the building or surrounding area23
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that would tend to make full compliance unduly1

restricted, prohibitively costly or2

unreasonable, the Board of Zoning Adjustment3

shall be empowered to approve as a special4

exception under 3104 the location design5

number and all other aspects of the structure,6

even if such structures do not meet the normal7

setback requirements provided that the intent8

and purpose of this chapter and title aren't9

materially impaired by the structure, and the10

light and air of adjacent building shall not11

be affected adversely."12

I'm reading this from page 14 of13

the applicant's prehearing statement, but it14

does reflect the regulations accurately.  And15

so in here, I think it was clearly made that16

because of the existence of this historic17

landmark that they are operating around, that18

it was impracticable to meet the setback19

requirements.  We have a very narrow area in20

which to work and they had a substantial21

amount of mechanical equipment they had to22

accommodate the addition.23
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I think that they showed certainly1

that not only was it -- there was no adverse2

impact because you couldn't see the part that3

wasn't setback from the street.  You couldn't4

see it from the street, so there is no adverse5

impact with respect to the visual concern.6

And let's see what else, I think in the slides7

that we saw, it looked in accordance with the8

other buildings.9

So I think that's really --10

there's not a lot to be said.  We saw a lot in11

pictures today.12

MS. PRINCE:  Madam Chair, can I13

just ask a question?14

CHAIRPERSON MILLER:  Sure.15

MS. PRINCE:  These are only16

setback relief on the roof structures and also17

on equal heights.  So just to make sure all18

the relief gets in the order, because we don't19

want to come back and, you know, so 411.5 is20

the other provision that would be under that21

special exception for roof structure which is22

the unequal heights of the enclosing walls,23



117

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

just to mention it.1

CHAIRPERSON MILLER:  Thank you.2

Okay.  I'm just going to take a minute and3

look at this.  Certainly, we didn't hear any4

adverse impacts from that as well, but that5

was what Mr. Cochran had brought up and the6

applicants had said it was addressed in the7

prehearing statement.  I just want to take a8

quick look at that.  Would you like to say9

anything in the meantime, Mr. Etherly?10

VICE CHAIR ETHERLY:  No, I'm11

looking for that, too.  I'm looking for that.12

Just to be sure I'm clear, that's for the13

stairwell enclosures?14

MS. PRINCE:  Stairwells only.15

VICE CHAIR ETHERLY:  Excellent,16

excellent.  Okay.  17

CHAIRPERSON MILLER:  Okay.  If I'm18

not mistaken then, I think we're looking at19

the applicant's prehearing statement at page20

8 in which they say that they lowered the21

height of the stairway enclosures on the22

western side of the roof to mitigate the23
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visual effects of the roof structure's height1

on the western exterior wall.  Okay.  2

VICE CHAIR ETHERLY:  Correct.  And3

so it results in a non -- it just results in4

a non-uniform roof structure or something.  I5

think again under the special exception6

analysis, it's very -- it's fairly clear once7

OAG pointed it out to me.  Definitely with8

regard to the absence of adverse impact on9

neighboring buildings, I think the applicant's10

presentation is very clear in that as you look11

at those roof structures, the uneven heights12

and again also as you look at the penthouse13

issues, there are not going to be major visual14

impacts, because of, one, the proximity of15

adjacent buildings.16

And clearly, from the ground17

level, I don't think you're going to see a18

major, major issue there.  And if I recall19

correctly, when you look overall at the relief20

that's being requested on all sides, you're21

looking at a fairly de minimis request here22

under the special exception.23
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So with all that being said, Madam1

Chair, I think the case is relatively strong,2

very strong actually.  What I would note is3

the applicant did indicate, and I'll just4

include that in the substance of my motion,5

but we can perhaps just parse this out in6

language, the applicant did request some7

flexibility with regard to some of the8

remaining work that is left to be done on the9

historic preservation side.10

And I believe in the past, the11

Board has relied on language and perhaps I can12

look to OAG for guidance or just note that it13

would be the Board's intent to allow such14

flexibility such that it would not materially15

change the relief being requested or sought by16

the applicant.  So that would be included in17

the body of my motion.18

And I'll note also, Madam Chair,19

just as we close that we do have the support20

of the Advisory Neighborhood Commission 6C at21

Exhibit 31, which did vote to support the22

requested variances and special exceptions.23
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CHAIRPERSON MILLER:  Right.  And1

there is the support of the Office of Planning2

as well.  Okay.  Any other comments?  Okay.3

We have a motion before us, all those in favor4

say aye.5

ALL:  Aye.6

CHAIRPERSON MILLER:  All those7

opposed?  All those abstaining?  Would you8

call the vote, please?9

MS. BAILEY:  Madam Chair, the vote10

is recorded as 3-0-2 to grant the application.11

Mr. Etherly made the motion, Mrs. Miller12

seconded, Mr. Loud supports the motion.  There13

is not an NCPC representative or a Zoning14

Commission Member sitting at this time.  And15

we're doing a summary order on this, Madam16

Chair?17

CHAIRPERSON MILLER:  Yes, as there18

is no opposition in this case, a summary19

order.20

MS. BAILEY:  And the order should21

reflect that the applicant requested22

flexibility to address the comments of the23
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HPRB Preservation Board, provided those1

changes do not change in any way the zoning2

relief that was granted today.3

And then the last matter, Madam4

Chair, Mrs. Prince had indicated that there5

was a copy of an OAG correspondence to6

indicate that the correct measurement of the7

street that is surrounding the property allow8

for the 130 foot height.  Would the Board9

still like that document to come into the10

record?11

CHAIRPERSON MILLER:  Yes.  I think12

that Ms. Prince is going to just provide it as13

a courtesy to the Board.14

MS. BAILEY:  Thank you.15

CHAIRPERSON MILLER:  Thank you.16

Okay.  Thank you very much.  It's a beautiful17

project.18

MS. PRINCE:  Thank you.19

MR. ESOCOFF:  Thank you very much.20

(Whereupon, at 1:32 p.m. a recess21

until 1:36 p.m.)22

CHAIRPERSON MILLER:  We're just23
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discussing the time in the order of procedure1

at this point.  It's 1:30 and I think it would2

be the Board's preference to take a lunch3

break pretty soon.  I don't know about -- I4

know people have been waiting here all morning5

and so we want to make sure that, well,6

certainly, the District-Properties case has --7

and I would like, I guess, to get on it and8

you could introduce.  We didn't' call the case9

yet, we're being a little bit informal.10

But if that would work with you11

all to have, you know, an hour or so break in12

which you could have lunch, too, and then come13

back and do your presentation with our full14

attention.  Okay.  And then the other case15

that we have is scheduled for 1:00 in the16

afternoon just has some preliminary motions.17

And if everybody were here, we would be18

willing to address those before.19

Okay.  Is everybody here on that20

case?  Okay.  Why don't we do that then?  Ms.21

Bailey, then that would be the afternoon22

session case.  We are after 1:00, so we're23
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moving into the afternoon session, I guess, we1

can say that.2

VICE CHAIR ETHERLY:  So just to be3

clear, Madam Chair, we will, essentially, take4

care of the afternoon case, which has5

preliminary matters and conceivably a6

postponement issue that we might be able to7

deal with relatively quickly, then do a lunch8

break and take our morning case in about an9

hour or so, true?10

CHAIRPERSON MILLER:  That's11

correct.12

VICE CHAIR ETHERLY:  Correct.13

CHAIRPERSON MILLER:  Okay.14

MS. BAILEY:  And, Madam Chair,15

just to put on the record that the afternoon16

case is the Appeal of the Dexter Street Trust17

and the Application No. is 17645.18

CHAIRPERSON MILLER:  Okay.  So the19

parties are at the table for 17645.  Would you20

introduce yourselves for the record, please?21

MR. TAYLOR:  Good afternoon, Madam22

Chair, Dennis Taylor representing DCRA for23
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purposes of today's hearing.  Mr. Charles1

Thomas will be representing DCRA for the2

expected evidentiary hearing that we are3

anticipating at another date.4

CHAIRPERSON MILLER:  Okay.  5

MS. DUMAS:  Kinley Dumas with the6

Law Firm of Arent Fox on behalf of the Dexter7

Street Trust.8

MR. AGUGLIA:  Richard Aguglia from9

the Law Firm of Hunton and Williams10

representing the property owners in11

opposition, Michael and Allison Banks.12

MS. GATES:  Alma Gates13

representing Advisory Neighborhood Commission14

3D.15

CHAIRPERSON MILLER:  Okay.  Thank16

you.  I have in my notes that there are three17

issues and you can tell me if there are more,18

but one is a motion to intervene, a motion to19

strike and a request for a continuance.20

MS. DUMAS:  That's correct.21

CHAIRPERSON MILLER:  Okay.  I22

guess we need to address the motion to23
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intervene first.  I think this one is pretty1

straightforward.  It's just that we weren't2

planning to do you in this order.  However, my3

understanding of the regulations is that the4

property owner is a party as a matter-of-5

right.  And if you want to wait a moment, I'll6

put my fingers on it, otherwise, if someone7

else knows the -- here it is.  Okay.8

And our regulations are kind of9

scattered and so it's not always clear, but10

3199 definitions, party it says "(A) On11

appeals to the Board pursuant to 3100.2 and12

3200.2, (A)(3) the owner/lessee/operator or13

contract purchaser of the property involved in14

the administrative decision if not the15

appellant."16

MS. DUMAS:  Madam Chair, if I may,17

the appellant has absolutely no objection to18

the property owner being moved in as a party19

in this case.  We simply pointed out in our20

initial correspondence that the applicant had21

not indicated its intention to participate as22

a party.  So we have no objection, at this23
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time.1

CHAIRPERSON MILLER:  Okay.  Then2

we're there.  Then the intervenor is a party3

to this case.  They have indicated their4

intent.  Okay.  So that one is done.5

MR. AGUGLIA:  I would suggest for6

brevity sake that we go right to the motion7

for continuance and skip the motion to strike.8

CHAIRPERSON MILLER:  That would be9

fine.  We don't necessarily have to resolve10

that today.  Okay.  Is that okay with the11

Board Members?  Okay.  Good.12

MR. AGUGLIA:  We have no objection13

to the request for a continuance.14

CHAIRPERSON MILLER:  Okay.  So all15

the parties are in agreement for a16

continuance?  Then we need to find the next17

date for this case.  Okay.  Okay.  We have an18

opening on September 18 th.  Is that enough19

time?  In the afternoon.20

MS. DUMAS:  I believe that is21

enough time for the appellant.22

MR. AGUGLIA:  What was the date,23
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please?1

CHAIRPERSON MILLER:  September 18th2

in the afternoon.  It's two weeks from today.3

MR. AGUGLIA:  My clients are4

actively trying to settle the design with the5

ANC as well as the adjacent neighbors.  I6

think that's too short and I appreciate that7

you wanted to move it along, but I think it's8

too short for them to get it done and get the9

case dismissed by consent.10

CHAIRPERSON MILLER:  Okay.  That's11

what we were wondering.  We just had a case12

that fell off the calendar and that's fine.13

MR. AGUGLIA:  Okay.  14

CHAIRPERSON MILLER:  So give us --15

how many -- how long would you like and we'll16

start looking in that area?17

MR. AGUGLIA:  I would hope the18

parties could settle it before the end of the19

year.20

MS. GATES:  Madam Chairman?21

CHAIRPERSON MILLER:  Um-hum?22

MS. GATES:  We have not heard from23
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Mr. Aguglia's clients.  The ANC has not heard1

from them, so in regard to the date of the2

next hearing, I just wanted to get that on the3

record.  We have not heard from them.4

MR. AGUGLIA:  All right.5

CHAIRPERSON MILLER:  Okay.  6

MR. AGUGLIA:  Just for the7

record --8

CHAIRPERSON MILLER:  Okay.  All I9

want to do right now is be looking in the10

right time frame.  Like should I be looking in11

November?  Should I be looking in December for12

a date for the hearing?  And if it falls off,13

that's great.  If it doesn't, you have a date.14

So just where do you suggest that we look on15

our calendar?16

MS. DUMAS:  I think the appellant17

doesn't have any objection in going into 2008.18

However, the last two weeks of December are19

difficult in terms of scheduling all of the20

experts, which is the whole reason we are here21

today asking for a continuance.  Those are the22

only dates I'm aware of that we cannot get23
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everybody here.1

MR. AGUGLIA:  Well, what about the2

first two weeks in December?3

MS. DUMAS:  I don't believe we4

have any problem with those, if the Board has5

an opening.6

CHAIRPERSON MILLER:  Let me ask7

you, if this case goes forward, how long do8

you think it would take?  Do you have a clue?9

MS. DUMAS:  I think we need 60 to10

90 minutes to present a full case.11

CHAIRPERSON MILLER:  90 minutes12

each person, each party?13

MS. DUMAS:  I would say 6014

minutes.15

CHAIRPERSON MILLER:  Yeah.16

MS. DUMAS:  For our case.  So at17

least a 60 to 90 minute hearing.18

CHAIRPERSON MILLER:  Okay.  We're19

thinking about December 4 th.  There are20

already two cases on the schedule, but they21

are -- not that we have read the files, they22

don't look that extensive, but, you know, it's23
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possible that this case wouldn't start until1

3:00 or something, so do you think that would2

be doable to have it one afternoon?  Okay.  So3

why don't we put it in for December 4th, third4

in the afternoon?5

MR. AGUGLIA:  Thank you.6

CHAIRPERSON MILLER:  Okay.  Thank7

you very much.8

MS. DUMAS:  Thank you.9

MR. TAYLOR:  Thank you.10

(Whereupon, the Public Hearing was11

recessed at 1:47 p.m. to reconvene at 2:2012

p.m. this same day.)13

14
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

2:20 p.m.2

CHAIRPERSON MILLER:  Good3

afternoon.  We're going to be resuming our4

hearing.  Ms. Bailey, would you call the next5

case, please?6

MS. BAILEY:  Madam Chair, that's7

Application No. 17648 of the District-8

Properties.com LLC, pursuant to 11 DCMR9

3104.1, for a special exception to construct10

a new eight unit apartment building under11

section 353.  The property is located in the12

R-5-A District at 5106 Drake Place, also known13

as Queens Stroll Place, S.E., Square 5314,14

Lots 18 and 803.15

CHAIRPERSON MILLER:  Thank you.16

Would you introduce yourself for the record,17

please?  We can't hear you.18

MR. SIKDER:  Good afternoon, Madam19

Chair and distinguished Board Members.  My20

name is Mohammed Sikder and I will be21

presenting the project 5106 Drake Place, S.E.,22

Washington, D.C.23
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CHAIRPERSON MILLER:  Thank you.1

You have been very patient today and we have2

one other wrinkle that I just want to bring to3

your attention right away.  And I think we can4

deal with it, but give you an option.  We're5

going to, unfortunately, lose our quorum at6

3:15.  We normally have five Members sitting,7

three is a quorum.  We can't hear anything8

unless we have a quorum.9

So we're losing one Member until10

5:00.  3:15 to 5:00, so we can go forward now11

and see how much gets covered and if you would12

like, we can continue later again at 5:00 or13

we can assess, you know, if there's more,14

rescheduling.15

MR. SIKDER:  Sure.16

CHAIRPERSON MILLER:  But I just17

wanted to let you know and you can think about18

it and let's move forward in the meantime.19

MR. SIKDER:  Okay.  20

CHAIRPERSON MILLER:  Okay.  21

MR. SIKDER:  I would like --22

CHAIRPERSON MILLER:  Microphone.23
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MR. SIKDER:  We are seeking a1

special exception to construct a new eight2

unit apartment building under 353 in the R-5-A3

District at the address of 5106 Drake Place,4

S.E.  Here we did zoning -- I'm showing the5

zoning requirements.  The total lot area is6

9,000 square feet, lot width 90 feet and we7

are occupying about 29 percent of the total8

land and floor area ratio is .87 and the9

parking space as required, we have eight.  And10

the rear yard 25.5 feet and side yard 8 feet11

and 25.5 feet and the maximum height is 35 --12

34 feet.13

And here is showed the quota14

dimensions is having R-2 occupancy area 2,61615

feet, square feet by floor and number of16

stories three and type of construction type VA17

and building will be fully sprinklered and18

number of in floor two.  And the required fire19

floor exit is one.20

As you are shown here that we21

confirm all the zoning requirements as22

Building Code requirements by D.C. -- by23
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District of Columbia.1

Here we are showing that the2

location of our project is in the R -- is3

called -- in the Square 5314 surrounded by4

51st Street, D Street, 53rd and Queens Stroll5

Place.  I just want to find out that there is6

existing apartment building on this corner is7

on 8,000 square feet lot.  The building is --8

I mean 12 unit building.9

As there are two other buildings10

are here just across our lot.  These are also11

about, I think, two apartment buildings.  And12

we did also -- we took a survey which I show13

in the -- in my following slides that we took14

a survey of eight -- I mean, seven squares15

surrounding the subject Square 5314 and we16

found there are 28 apartment complexes.17

It is about an average of four18

apartments per square.  And also, please, note19

that under Comprehensive Plan, Office of20

Planning our land is designated by -- as a21

moderate density residential landings22

category.  And low-rise garden apartment are23
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one of the principal use for this moderate1

density residential use.2

As I said earlier, the two3

apartment building located on this corner, so4

by showing that, what I'm trying to say is5

that our project is not dense compared to6

other square in this neighborhood as well as7

it is -- our project is consistent and in8

character with the scale and pattern of9

existing residents of the neighborhood.10

Here we are showing the way to11

look like our building as in 3D view.  It will12

have -- each unit will have three bedroom, two13

full baths, living room, dining room and14

kitchen.  Each unit will have over 1,30015

square feet.16

We are showing here the floor17

plan, the cellar plan, first floor, second18

floor and third floor.  Each unit will have --19

they are all typical and have a master20

bedroom, master bath, master closet, kitchen,21

dining room, living room, two other bedrooms22

here and an extra bathroom here.23
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As I said earlier, we took the1

survey of seven squares and we found 282

apartment complexes which I'll show in the3

following slides.  And I showed you here all4

the addresses of all the apartment buildings.5

In Square 5323, there are six apartment6

complexes.  Each of them having four floors or7

some of them three stories plus basement.8

In the Square 5312, also there are9

three apartment complexes with similar10

structure.  5322, there are five apartment11

complexes with the same structure.  In the12

Square 5313, there are two buildings and 5321,13

which is just west side of our square having14

three apartment complexes.  And 5314 here is15

shown there a 12 unit apartment complex with16

three floors and basement.  And 5315, this is17

just south of our square and it's shown three18

apartment complexes.19

So here I tried to say that in20

light of this evidence presented above, we21

believe our project is not densed compared to22

other squares.  And it is consistent and in23
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character with the scale and pattern of1

existing resident's of the neighborhood.2

I will disclose the Marshall3

Heights neighborhood is supposed by Nalie4

Elementary School, Fletcher Johnson Education5

Center and Eastern Senior High School.  Here,6

please, note the census, 2000 Census of Ward7

7, the total numbers of households was 29,361.8

And total school-age population was 14,457.9

Therefore, the projected maximum number of10

school-age children for our eight unit11

development will be four, which is the same as12

calculated by Office of Planning.  Therefore,13

our eight unit project will not be burden to14

existing and planned area school.15

Transportation.  The project side16

is located near major transportation arteries17

and mass transit route, which consists of East18

Capital and Central Avenue to the north,19

Benning Road to the west and south and Benning20

Road Metro Station.21

Recreation.  Public recreation is22

located in close proximity to the proposed23
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project, project site, which is Fort Dupont1

Park and Fort Chaplin Park.2

Landscaping plan.  The total3

parking and driveway is about 4,300 -- 4,5534

square feet and as far as DCMR it is required5

about 227 square feet landscaping.  And we are6

providing 362, which is much higher than the7

required by DCMR.8

Here we showed the vacant lot.9

Here I'm showing the parking.  The total width10

of our project is 90 feet.  And we are11

providing eight parking spaces.  The -- as12

required by DCMR, the width is about 9 feet13

and we are providing 9 feet 9 inches, which is14

much wider than required.  And also, we are15

providing trash container place and that for16

the -- 21 feet for the aisle driveway and 1817

foot 6 inches from the double separation18

driveway.19

This would be the street view of20

our building.  We are providing brick front21

and stucco on the both sides to make it22

contrast.  And this is the view it look like23
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for landscaping and parking.  And we are1

providing 1 feet wide and 4 feet high wall in2

the back of the building and also both sides3

as required -- as proposed by the Office of4

Planning.5

The site will be maintained in6

this existing grade.  New structure will be7

provided to maintain the grade.  Storm water8

management system will be installed and tied9

into the existing city system.10

That's it.  Yes, ma'am, that's --11

CHAIRPERSON MILLER:  Thank you12

very much.  Are there any questions by the13

Board?14

VICE CHAIR ETHERLY:  Yes, Madam15

Chair.  Thank you very much for your16

presentation.  That was very, very helpful in17

terms of laying out the context for the18

property and you touched upon a couple of what19

are probably very important considerations.20

Of course, not least of which is our concerns21

that were raised by the Office of Planning.22

Let me perhaps first just be sure23
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that I understand we're talking eight units1

proposed in the building.  Could you -- of2

those eight units, could you tell us the3

number of are they all two and three bedroom4

units or all two --5

MR. SIKDER:  No.  All the three6

bedrooms and two baths.7

VICE CHAIR ETHERLY:  So there8

would be eight three bedroom, three bath9

units?10

MR. SIKDER:  No, two baths.11

VICE CHAIR ETHERLY:  Two baths?12

MR. SIKDER:  Yes.13

VICE CHAIR ETHERLY:  Two.  I'm14

sorry.  Okay.  So each of the eight units will15

have three bedrooms, two baths.16

MR. SIKDER:  That's correct.17

VICE CHAIR ETHERLY:  With respect18

to the issue of, I'm not going to go directly19

to density just yet, let's perhaps first deal20

with one of the concerns that was raised in21

the Office of Planning's report.  Under the22

special exception analysis, the Board does23
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have or is required to look at the issue of1

impacts with regard to adjacent properties.2

Would it be your testimony that3

the size, the proposed size of the structure4

would not have an adverse impact on5

neighboring properties?  As I look at the6

Office of Planning's report, and it's Exhibit7

No. 26, there is an overhead photograph,8

similar to some of the photographs that you9

have shown in your presentation and it's the10

final page of the Office of Planning's report11

and it indicates where the site is.12

MR. SIKDER:  That's right.13

VICE CHAIR ETHERLY:  And it14

indicates that you have a number of single-15

family homes that would be on either side on16

the east and west of your proposed property.17

And I believe also is there a single-family18

home that would be to the rear of your19

proposed property?20

MR. SIKDER:  Actually, I think21

there is an -- the lot is empty just behind22

our lot.23
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VICE CHAIR ETHERLY:  Okay.  But on1

either side of that empty lot, you have two2

single-family homes, correct?3

MR. SIKDER:  No.  Oh, you mean the4

right and left side?5

VICE CHAIR ETHERLY:  Yes, sir.6

MR. SIKDER:  Yes, I --7

VICE CHAIR ETHERLY:  Right behind8

you.9

MR. SIKDER:  -- think, but across10

our lot there are two buildings, two apartment11

complexes.12

VICE CHAIR ETHERLY:  Okay.  And13

one is at the corner of 51st and D Street,14

correct?15

MR. SIKDER:  That's right.16

VICE CHAIR ETHERLY:  And then I17

think you indicated that there was one on18

Drake Place?19

MR. SIKDER:  No, one is -- two20

buildings are here just across our lot here.21

VICE CHAIR ETHERLY:  And those are22

both apartments?23
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MR. SIKDER:  Both apartments.1

VICE CHAIR ETHERLY:  Okay.  Those2

are the ones that are indicated at, in your3

Exhibit B here, you are indicating the address4

for those two apartment buildings?5

MR. SIKDER:  Yes, sir.  Yes, sir.6

VICE CHAIR ETHERLY:  Okay.  7

MR. SIKDER:  Yes, sir, that's8

right.9

VICE CHAIR ETHERLY:  Are there two10

apartment buildings behind your subject11

property?12

MR. SIKDER:  One is here.  One is13

located, I think, over here.14

VICE CHAIR ETHERLY:  Right at the15

corner there.  Yes, sir.16

MR. SIKDER:  Yes, here it is.17

VICE CHAIR ETHERLY:  Okay.  And is18

that the only one in that immediate area?19

MR. SIKDER:  Yes.20

VICE CHAIR ETHERLY:  Okay.  Okay.21

Well, coming back to the issue of impact on22

light and air, are there any concerns with23
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regard to if the proposed property -- if the1

application were approved as it currently2

stands, one of the considerations that has3

been raised by the Office of Planning, kind of4

pursuant to this discussion of density, is the5

height.  That you would have a three story6

structure immediately adjacent to one story7

single-family homes.8

Is it your testimony that there9

would still be adequate light and air to those10

adjacent properties?11

MR. SIKDER:  You see, this is the12

issue that is not clear that Office of13

Planning does not -- I think they are14

supporting the height of the building.  It's15

not saying anything about the height of the16

building.  And it is -- say about dense and it17

is not clear densable, I mean, which prospect18

is it densed?  Office of Planning is not19

objecting the height of the building.  I don't20

see anywhere in this statement.21

VICE CHAIR ETHERLY:  Well, what22

caused me to raise that question was page 4 of23
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the Office of Planning's report and I'm1

looking at Exhibit No. 26 at page 4, just the2

final paragraph above the parking paragraph.3

MR. SIKDER:  Um-hum.4

VICE CHAIR ETHERLY:  The Office of5

Planning reads "The north/south orientation of6

the building and the height of the proposed7

new structure will adversely impact the light8

as the building will be substantially higher9

than the neighboring structures, three story10

versus one story.  This height difference will11

cause light to be diminished during mid to12

late morning and afternoon."13

MR. SIKDER:  Well, in answer to14

that I would say I -- that if you look into15

Office of Planning what they are suggesting16

and this was very -- is not clear to me.  It17

appears to me they are saying, commenting to18

keep the height.  The only thing to combine19

first floor and the cellar floor --20

VICE CHAIR ETHERLY:  To create the21

duplex.22

MR. SIKDER:  -- to create the23
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duplex.1

VICE CHAIR ETHERLY:  Okay.  2

MR. SIKDER:  I don't see the -- I3

mean, that's I understood that they are4

supporting the full --5

VICE CHAIR ETHERLY:  I see.  I6

see.  That's fair.  So it would be you would7

have a different understanding on the Office8

of Planning's position and we can definitely9

get clarification on that when the Office of10

Planning presents its testimony.  But overall,11

based on the survey, the informal survey that12

you conducted regarding other multi-family,13

multi-unit buildings in the surrounding14

community, it would be -- it is your sense15

that this type of structure is not -- would16

not be out of character with the existing17

community?18

MR. SIKDER:  Absolutely.19

VICE CHAIR ETHERLY:  Okay.  20

MR. SIKDER:  Absolutely.  And you21

can see that against the right, our lot is22

9,000 square feet and having only eight unit23
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building versus in other -- if you -- this --1

like if I look at -- I mean, the -- like your2

-- this is 5323 that's two blocks away.3

VICE CHAIR ETHERLY:  Um-hum.4

MR. SIKDER:  These are -- some of5

them are 16 unit building and having a smaller6

lot.  And like, I mean, you can see these are7

the neighboring square.  It has all similar8

types of building.9

VICE CHAIR ETHERLY:  Okay.  One10

final question.  Did you provide testimony11

before the Advisory Neighborhood Commission?12

MR. SIKDER:  Yes.13

VICE CHAIR ETHERLY:  Okay.  14

MR. SIKDER:  I mean they asked me15

to go to the meeting.  I went there.  And they16

didn't oppose it.17

VICE CHAIR ETHERLY:   Okay.  Are18

you aware of whether or not the ANC took a19

vote?  Because I believe as of this time, we20

don't have anything in the record from the21

Advisory Neighborhood Commission.22

MR. SIKDER:  Well, yes, I went to23
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the meeting and they didn't say they don't1

care or whatever it is, you know.  Basically,2

they didn't oppose.3

VICE CHAIR ETHERLY:  Okay.  Okay.4

I think that concludes my questions for now,5

Madam Chair.  Thank you, sir.  Thank you.6

CHAIRPERSON MILLER:  Thank you.  I7

just want to check is anybody here from the8

ANC by any chance?  I see there's one other9

woman in the audience, so you're not with the10

ANC?11

MS. GREEN:  Well, I am a member of12

the ANC.13

CHAIRPERSON MILLER:  Could you14

come forward for a minute?  If you could15

identify who you are, that would be great.16

MS. GREEN:  My name is Rose Green17

and I live at 5201 E Street, S.E., Washington,18

D.C. 20019.  And this proposed apartment19

building is on the next block.  It's E Street20

then it's Drake Place.21

CHAIRPERSON MILLER:  Are you with22

the ANC or are you here just as an individual23
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and if so, are you going to want to testify?1

MS. GREEN:  Yes, I would.  And,2

you know, if I may do it really soon, I have3

to pick my 5 year-old grandson up from school4

at 3:15.5

CHAIRPERSON MILLER:  Okay.  What6

time do you have to leave?7

MS. GREEN:  I have to pick him up8

at 3:15.  I have to leave as soon as I can.9

CHAIRPERSON MILLER:  Oh, okay.10

Okay.  Do you have an objection for us going11

out of order?  You've already made your12

presentation, correct?  We would normally go13

to the Office of Planning next, but Mr. Moore14

I'm sure has no problem with you going.15

MS. GREEN:  Well, I know I only16

get a few minutes.  I had written out some17

things, but in preference I would like to18

address some of the issues that Mr. Sikder --19

in that -- on that apartment buildings that he20

showed, that are showing there, if you notice,21

it's not -- there are no houses or anything22

next to them.  So they are apartment buildings23
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next to apartment buildings.1

In the Marshall Heights area there2

are at least two apartment buildings on every3

street.  Some streets are only apartment4

buildings.  The zoning is R-5-A, as we all5

know, which is residence and apartments.  But6

if you would drive down our -- in our7

community, you would think it was apartment A-8

5-R apartments with, you know, houses.9

But and if you notice that some of10

those apartment buildings he showing the back11

of them which is part underground and it12

appears -- well, it's a hilly area, you know,13

too, so some of the structures are kind of14

like, you know, built in the ground, you know,15

and so forth.  And also, I would like to bring16

attention to the Fletcher Johnson School which17

is what -- that is now closed.  It is a --18

they opened it this year as a charter school.19

What the enrollment is, at this20

time, I, you know, don't know.  The Fletcher21

Johnson was one of the schools that was noted22

in his -- it is now -- it has been closed for23
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a couple of years.  It is reopening this year1

as a charter school.  And also, Fort Dupont2

Park because I live in the area, you know, I3

know the approximate time it would to go to --4

to get there.  It would be at least a 155

minute drive to get to Fort Dupont Park.6

And his proposed apartment7

buildings of three bedroom with -- he is -- I8

would think that he is anticipating children9

and there would be no -- so the children10

wouldn't be able to go outside and play until11

the -- unless the parents could take them, you12

know, drive them 15 minutes away to Fort13

Dupont Park.14

And right now, we have a lot of15

crime in the area.  The 13 year-olds stealing16

cars and so forth and, you know, now even the17

young girls are getting into, you know, crime.18

It's no recreation.  There's nothing for the19

children to do.20

And I would like to say that in21

the spring a neighbor and I went about -- went22

around our community with a petition in23
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opposition of not having any more apartments1

being built in, you know, the Marshall Heights2

area, because it was already over, you know,3

crowded.  And we were asking for houses to be4

built.  And one neighbor who signed our5

petition was very upset over -- with the6

apartment building owner, whose apartment was7

adjacent to her backyard.8

And she said that she was just9

going to have to move.  And it just so10

happened I passed on her street yesterday and11

she has moved.  Now, I'm saying that to say12

that all of us cannot do the same thing.  We13

have been -- my husband and I and many of the14

other neighbors have been there for quite some15

years.  We have been there for at least 3016

years, for over 30 years and we have invested17

our lives and our savings into our homes.18

And the Comprehensive Plan adopted19

January 19, 2006, Section 18.5, states that20

"Broader prosperity in the far northeast and21

southeast should not be gained at the expense22

of those who have helped build and sustained23
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the community for generations while a high1

priority will be placed on bringing middle2

class and working families back to this3

community and even higher priority must be4

placed on improving the quality of life for5

the individuals and the families who live here6

today."7

And I would like to say life is8

more than just dollars and cents.  Life is9

living and enjoyment and peace.  Right now,10

we're striving for world peace, but we don't11

even have peace in our community.  We live in12

a residential area and when we come home to13

our residents, we should be able to live in14

peace.  We should be able to enjoy our homes.15

We should not have to duck bullets.16

There was a shooting right in17

front of our house August the 26 th, last18

Sunday, and most of the community, most of the19

houses there have bullet holes, you know.20

Anyway, I would ask that the Board when you21

all are making your decision, that if you22

would keep in mind section 18.5 of the23
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Comprehensive Plan, the excerpt that "Broader1

prosperity in the northeast and the southeast2

should not be gained at the expense of those3

who have helped sustain and build the4

community for generations."  I thank you.5

CHAIRPERSON MILLER:  Thank you.  I6

just want to ask you a couple of follow-up7

questions.  One point which I think you were8

making which seems like an important one and9

I just want to, you know, make sure that you10

are saying that these apartment buildings11

aren't next to houses and so that there is not12

a concern about affecting the light or13

something of neighbors?  Okay.  But in this14

particular case, that's a real concern.  Is15

that right?  Okay.16

With respect to the school that17

you were talking about how the Fletcher18

Johnson School was closed and now is a charter19

school, what are we supposed to do with that20

information?  How does that relate to this21

application, the fact that it's now a charter22

school?  Why did you bring that up to us?23



156

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. GREEN:  Well, because it's not1

a public school and a charter school, most of2

them specialize in different things, so it3

depends on whether you want your child in a4

regular school setting or in, you know, the5

special environment of the charter school.6

Some will go --7

CHAIRPERSON MILLER:  There's no8

guarantee --9

MS. GREEN:  -- with -- pardon me.10

CHAIRPERSON MILLER:  I'm sorry.11

And there's no guarantee that a child that12

lives in this proposed development could go to13

the charter school whereas --14

MS. GREEN:  Oh, yes.15

CHAIRPERSON MILLER:  -- they could16

go to the -- could they go to the charter17

school or they have to be accepted into it?18

MS. GREEN:  Well, they would have19

to be -- I'm not -- you know, I'm really not20

familiar with everything about the charter21

school.22

CHAIRPERSON MILLER:  Okay.  23
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MS. GREEN:  So I would -- but I1

would -- I believe there is an application2

process, but I think they are trying to get --3

I think it's open to -- you know, they won't--4

the charter schools want people to come to the5

charter schools.  It's a preference, right,6

you know, so it would be whatever the family7

prefer.8

CHAIRPERSON MILLER:  Okay.  And9

one other question I have is you talked about10

the fact that this three bedroom is conducive11

to families, but there is no recreation really12

nearby, correct, for kids and, therefore, that13

could lead to crime, right, because the kids14

have nothing to do.  And so I'm wondering what15

about the single-family homes, aren't they16

conducive to families?  Is it just that there17

are less of them then?18

MS. GREEN:  Yes.19

CHAIRPERSON MILLER:  Okay.  20

MS. GREEN:  There are less of21

them, but they have yards.22

CHAIRPERSON MILLER:  Yards, okay.23
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MS. GREEN:  For the children.1

Like see, those apartments there, the children2

play on the sidewalk and the adults sit on the3

steps and that's it.4

CHAIRPERSON MILLER:  Okay.  So5

that's a big difference.  If they have yards6

to play in and they wouldn't have that in this7

project.  Is that correct?  Okay.  Any other8

questions?9

VICE CHAIR ETHERLY:  Yes, very10

quickly, Madam Chair.  Ms. Green, thank you11

very much for your testimony, especially12

squeezing it in before you have to pick up13

your little one.  And I think we have seen you14

here before testifying, so again thank you for15

your time.  Very quickly, part of the special16

exception test speaks to whether or not a17

proposed application adversely impacts the18

surrounding community.19

It sounds as though your position20

is clearly that this application, as it's21

currently proposed, would adversely impact the22

surrounding community.  The office of Planning23
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has suggested potentially and the applicant1

doesn't have to take the suggestion, but the2

Office of Planning has suggested making this3

smaller, six unit as opposed to eight.  Would4

that, in your mind, make a difference or is it5

yours since that this particular community6

simply has too many apartments now and the7

emphasis needs to be on more single-family8

homes or would a six unit building be more9

acceptable?10

MS. GREEN:  Well, my preference11

would be to see single-family homes being12

built.  But I have -- you know, I have come to13

learn that, you know, a person's property is14

their, you know, property and, you know, they15

-- well, by law can almost do anything they16

want within the law.  And I agree with the17

Office of Planning, if it was littler, it18

would make a difference if it was lower, you19

know, and it wouldn't -- you know, you've got20

two single -- you know, one story on this side21

and one story on that side and then you're22

going to bring this giant thing in the middle23
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of it and, you know, all on that side of the1

street is, you know, one and two -- you know,2

one story and two story homes, you know, down3

the rest of the street.4

Yes, it would, you know, impact it5

quite a bit.6

VICE CHAIR ETHERLY:  Okay.  7

MS. GREEN:  Yes, but I really8

would -- until we can get an overlay or, you9

know, do something, you now, of that -- I'm10

still not for the apartments, but it's not11

that much that I can do.12

VICE CHAIR ETHERLY:  Okay.  13

MS. GREEN:  But if it can be, you14

know what I'm saying, downed a little bit.15

VICE CHAIR ETHERLY:  I understand.16

Okay.  Thank you.  Thank you again for your17

time and your testimony.18

CHAIRPERSON MILLER:  Now, just to19

follow-up on that understanding that you would20

prefer it just be single-family homes, when21

you are talking about a reduced version of22

what's here, are we talking lower in height23
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and/or fewer units or smaller or fewer units?1

Smaller, you know, structure or fewer units or2

any of those would be better?3

MS. GREEN:  Are you meaning the4

apartment building?5

CHAIRPERSON MILLER:  Yes.6

MS. GREEN:  Well, you know, if it7

was smaller, it would give some yard space,8

you know, for the children.  You know, they9

would have somewhere to run around and, you10

know, play.11

CHAIRPERSON MILLER:  Um-hum.12

MS. GREEN:  Because right now from13

what he is proposing, if the parents don't14

have a car or if they can't -- I mean, a child15

would have to stay inside all day until -- and16

most parents work.  So until they come home,17

you know, do what they have to do, cook,18

whatever, feed, and then drive them all the19

way to the park and, you know, it would be20

dark, you know, by that time.21

CHAIRPERSON MILLER:  So one of22

your concerns is yard space.  And then is the23
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other one also the height with respect to --1

MS. GREEN:  Yes.2

CHAIRPERSON MILLER:  -- the impact3

on the neighbors' light, etcetera?4

MS. GREEN:  Yes.5

CHAIRPERSON MILLER:  Okay.  Okay.6

And also, I have in front of me some written7

testimony of your's, so it's probably not8

complete or not finished.9

MS. GREEN:  Yes, I started that,10

because I thought I was going to have to11

leave, because you all were going to break for12

an hour.13

CHAIRPERSON MILLER:  Oh, okay.14

MS. GREEN:  And I had -- I didn't15

know what's what she did with it.16

CHAIRPERSON MILLER:  Oh, okay.  We17

don't need to -- it doesn't need to be added18

to the record at all.19

MS. GREEN:  No.20

CHAIRPERSON MILLER:  Okay.  So we21

won't.  We heard your testimony, so this won't22

be a part of the record, right?  Okay.  Does23
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the applicant have any questions for Ms.1

Green?  Okay.  Thank you very much.2

MS. GREEN:  Thank you.3

CHAIRPERSON MILLER:  Mr. Moore,4

good afternoon.5

MR. MOORE:  Good afternoon, Madam6

Chair and Members of the Board.  I'm John7

Moore with the Office of Planning.  As we8

already indicated in our report, this9

application meets the requirement of 353.  We10

just believe that it could be a better project11

given two parameters in the community that is12

of great issue, that the Office of Planning is13

attempting to do something about an a rezoning14

process.15

That is if you take again as Ms.16

Green mentioned and it's still up on the17

board, the applicant focused great attention18

on this photograph that shows a number of19

apartment buildings in that community.  And20

there are many apartment buildings there.21

Because they are there and they were done22

legally and according to the zoning, it23
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doesn't make it right for this day in time1

right now.2

The community perspective is less3

density.  The Office of Planning's position is4

less density.  In this case, as Mrs. Green5

testified, maybe she should be in my job, when6

you look at the -- first, that square has, as7

the applicant indicated, one apartment8

building on it.  The rest of the square is 169

single-family, mostly one story, structures,10

each with a backyard.11

When you put the eight unit12

building in place, the backyards will be a13

parking lot, so as she indicated there is no14

place for the kids who are living there, be it15

4 or 10 to play for recreation.  And I also16

agree with her that Fort Dupont is quite a17

distance from this location.  It would be more18

hazardous getting to Fort Dupont for a family19

than if you could recreate on your own site.20

But again, I am not indifferent to21

the applicant as I have indicated to him three22

or four times.  I met the applicant at least23
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two times and we talked, I don't know how many1

times, on the phone.  At one point, the2

applicant modified his proposal to reflect six3

unit and six parking spaces.  He has since4

changed to eight, that's his prerogative to do5

so.6

Well, when you look at the density7

of six units and those who would inhabit six8

spaces as opposed to eight, given the concern9

by the community and the Office of Planning10

for density in over-densed areas, it's11

palpable.  There is nothing I could say in12

terms of answering the height issue.13

Yes, there is an issue of height14

in this location being three stories as15

relates to the buildings on both sides of16

them.  If you look at the last photograph in17

the Office of Planning report, the sun at that18

time was about high noon or maybe 1:00.  And19

you can tell that as the sun go down what it's20

going to do to the west side of the building21

and in the morning to the east side of the22

building.  That's the last graphic in the23
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report.1

Notwithstanding, the regulations2

say that in an R-5-A, the height of the3

building can be 40 feet, so there is no way4

the Office of Planning could say to the5

applicant you cannot build a 40 foot building.6

All we're trying to do is to minimize the7

effect of the building that the applicant has8

the right to do on the existing community,9

given the times.10

And the times is that the11

community is saying and we are supporting that12

the density in the area is too great, there13

are too many apartment buildings and it's not14

doing anything positive for the community and15

we need again to see how we can minimize it.16

In this case, we're simply trying to minimize17

the number of units as opposed to saying that18

we didn't support the project at all.19

The project does meet 353, which20

is a referral section and you probably have in21

your record something from -- you may have22

something from the school board for the first23
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time, in my case, at least.  You may have1

something from housing.  I have a copy of2

their report.  DDOT supported the six units3

and six parking spaces.  They were supposed to4

send it to you under separate cover.  Did you5

get anything from DDOT?6

CHAIRPERSON MILLER:  I don't think7

so.8

MR. MOORE:  I don't have it.9

CHAIRPERSON MILLER:  I'm going to10

double check.  I don't recall seeing that, but11

let's double check.12

MR. MOORE:  They were supposed to13

submit it to you and I will follow-up on it14

and see what happened, because it should be in15

there.  But notwithstanding, the application16

meeting those -- that part of the test and17

even if you look at the Comprehensive Plan,18

building on a vacant lot, a scattered lot19

which will clear up a gap in the community20

fabric, it's also consistent with the21

Comprehensive Plan, so the applicant is doing22

a good deed in terms of doing so.23
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Obviously, the motive is profit,1

but we just believe it can be a better project2

if it's less dense and more dense.  I'll3

entertain any questions.  I understand you4

guys got some time constraints.5

VICE CHAIR ETHERLY:  If I may,6

Madam Chair, let me perhaps jump to the heart7

of the issue.  And Mr. Moore has participated8

in cases where I think we felt this tension9

before.  And I mean tension in a good way, not10

in a bad way.  Tension, one, in bringing an11

undeveloped parcel back into productive use12

for residential purposes, which is always a13

good thing.14

But let me be sure I understand15

what Mr. Moore is saying, because I think it's16

a little nuance and I want to be sure I'm17

clear.  From the 353 standpoint being a18

referral section, notwithstanding, and from19

the overall special exception inquiry, is it20

the Office of Planning's testimony that this21

application fails that analysis or is it more22

a case of a less dense project would be more23
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appropriate for the direction in which we1

would like to see this community go?2

Kind of two different inquiries,3

but I think the answer is a very important4

one.  I hope that makes sense, Mr. Moore.5

MR. MOORE:  From a 3536

perspective, the application passed.  And we7

sort of acknowledged that in our report.8

VICE CHAIR ETHERLY:  Okay.  9

MR. MOORE:  We are simply saying10

that given what our goals and objectives are11

for such sites and the community's voice that12

is being heard more, this lady set here all13

day long just to make her statement.14

CHAIRPERSON MILLER:  Um-hum.15

MR. MOORE:  That we see the trend16

being fewer more -- buildings in that17

community as opposed to more.18

VICE CHAIR ETHERLY:  So from the19

Office of Planning's standpoint, are there20

adverse impacts that you could presently speak21

to now in the form of either the height or the22

density?23
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MR. MOORE:  Yes, I can.  1

VICE CHAIR ETHERLY:  Okay.  2

MR. MOORE:  Yes.3

VICE CHAIR ETHERLY:  So there are4

adverse impacts?5

MR. MOORE:  Yes.6

VICE CHAIR ETHERLY:  That clearly7

are at issue here for the Office of Planning?8

MR. MOORE:  Let's deal with9

density first.  Eight units, three bedroom10

each, even if you compute that to be one11

person per room, that's three people in one12

unit.13

VICE CHAIR ETHERLY:  Um-hum.14

MR. MOORE:  Times eight units.15

Measure that density, that unit density16

against what's on both sides of it and in the17

rear of it or they actually didn't answer it18

directly from your direct questions, yes,19

there is a single-family house in the back of20

it also.  So now, you look at the densities in21

that one building, first, as what's on the22

square.23
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VICE CHAIR ETHERLY:  Um-hum.1

MR. MOORE:  And one of you three,2

I don't -- I forgot which one maybe July or3

June mention the phrase tipping point.  I4

forgot which one of you -- somebody mentioned5

that.  At what point is the tipping point on6

this square?7

VICE CHAIR ETHERLY:  Um-hum.8

MR. MOORE:  By which the apartment9

buildings that can be -- that can go there now10

under special exception approved by this Board11

can overwhelm the single-family units that is12

there right now.  Because as indicated in our13

report, there are five lots on that square14

that's available for development right now.15

Two of them are side by side, which means they16

can be combined and put an apartment building17

on those.  Those lots are bigger than this18

gentleman's lot.19

Then there is one on the corner of20

like 53rd and maybe D that's also lending21

itself for that purpose.  What happens if all22

those units get developed with apartments?  I23
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mean, what has the Board done then in terms of1

looking comprehensively at that square or2

other squares like that in the Marshall3

Heights community or in other communities east4

of the river?  We find many of them.5

That's speaking to it from a6

perspective of density.  Again, going back to7

how many people occupy the site and what8

access do they have on the property outside9

the building?  In this case, none.  As I said10

all the others got a backyard.  They can put11

a grill out or kids can play in the backyard12

or whatever.  It will all be concrete in the13

back of this building, because you've got to14

meet the parking requirements.  That's a15

couple of points.16

VICE CHAIR ETHERLY:  Okay.  Thank17

you.  Thank you, Madam Chair.18

CHAIRPERSON MILLER:  Mr. Moore, I19

think when you say that it meets the20

requirements of 353, I think what you think is21

it meets are those requirements that call for22

certain referrals and do they -- you know, are23
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they in conformance with the basic side yard,1

rear yard, whatever.  But in addition to that,2

we are to look at 3104 for special exception.3

When I look at your report and I4

look at the standards there, one of the5

standards is, of 3104, "Will not tend to6

affect adversely use of neighboring property."7

And then in your Office of Planning report you8

say that "It will adversely impact the light9

of the neighboring structure."10

MR. MOORE:  Yes.11

CHAIRPERSON MILLER:  So in that12

case, then would you say that it doesn't meet13

all the requirements of 353?14

MR. MOORE:  Yes.15

CHAIRPERSON MILLER:  Okay.  And I16

wanted to ask you --17

MR. MOORE:  We were just trying to18

give credence to the fact that under those19

referral sections, the application, obviously,20

would pass.21

CHAIRPERSON MILLER:  But what's22

different about this for matter-of-right is23
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that we look at it under the special exception1

test.2

MR. MOORE:  The special exception3

there are some issues.4

CHAIRPERSON MILLER:  And another5

question I have on that is then because 31046

talks about "Will not tend to affect adversely7

use of neighboring property."  It also talks8

about "that it be in harmony with the general9

purpose and intent of the Zoning Regs."10

MR. MOORE:  Yes.11

CHAIRPERSON MILLER:  Do you have a12

comment or an opinion how this application --13

whether this application is in harmony with14

the general purpose and intent of the Zoning15

Regs?16

MR. MOORE:  As you already know, I17

have a great philosophical difference with18

respect to apartment buildings that's more19

than two to four units in the R-5-A District.20

That's my personal bias in terms of looking at21

the land use regulations and directions.  From22

that being said, as a matter of fact, I think23
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that all apartment buildings that's four units1

and better should be in those high density2

zones.  And R-5-A is not a high density zone.3

But it's inundated with those4

uses.  And I don't -- the Office of Planning5

doesn't support anything that's going to6

further what we already consider to be7

something that that needs to be reviewed and8

examined and we're in the process of doing9

just that.10

CHAIRPERSON MILLER:  Well, maybe11

you can shed light on something for me,12

because I don't look at this provision all13

that often, but in 350, the R-5 Districts it14

says 350.2 says that "In R-5-A Districts only15

a low height and density shall be permitted."16

MR. MOORE:  The only --17

CHAIRPERSON MILLER:  Yes, can you18

address that?  I mean, is an apartment19

building low density, low height?  I don't20

understand that one.21

MR. MOORE:  I can't totally22

address it now, but the zoning rewrite will23
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definitely address it, because there should be1

a definition for what that height and density2

should be, so that is something that will be3

looked at in the rewrite of the Zoning4

Regulations.5

BOARD MEMBER LOUD:  Good6

afternoon, Mr. Moore.  I just want to ask you7

a couple of questions, sort of piggybacking8

what Mr. Etherly had asked and partially for9

clarification purposes.  With respect to what10

you wrote on page 4 of your report regarding11

adverse impacts of light on neighboring12

structures, is it your testimony that at eight13

units there are adverse impacts to light of --14

on neighboring structures?15

MR. MOORE:  Yes.16

BOARD MEMBER LOUD:  Okay.  Then is17

it also your testimony that at six units there18

would not be those adverse impacts?19

MR. MOORE:  No, there will still20

be the same impact.21

BOARD MEMBER LOUD:  There would22

still be adverse impacts.  Do you have a sense23
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of at what level of development there would1

not be adverse impacts to light on neighboring2

structures?3

MR. MOORE:  Only if the applicant4

were to build two stories as opposed to three.5

BOARD MEMBER LOUD:  So it --6

MR. MOORE:  But the regulations7

allow him to build three.8

BOARD MEMBER LOUD:  Okay.  But9

your testimony would be if he would build --10

it would only be if he built two stories or11

less that there would be no adverse impacts?12

MR. MOORE:  Would lessen the13

impact tremendously, yes.14

BOARD MEMBER LOUD:  Okay.  Thanks.15

That's all.16

CHAIRPERSON MILLER:  Does the17

applicant have any questions for the Office of18

Planning?  And do you have a copy of the19

Office of Planning report?20

MR. SIKDER:  Yes.21

CHAIRPERSON MILLER:  Okay.  22

MR. SIKDER:  Yes, I have the --23
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his -- no, I -- somehow I'm not -- I mean,1

this will be burden to applicant that what2

would be -- I'm talking about as Mr. Moore3

mentioned that there is three adjacent lots on4

this particular square that in the future5

development might -- somebody might built6

maybe 12 apartment building.  What will happen7

in the future and because of that, I should8

not be penalized right now.9

And I mean, he is suggesting that10

the height can be kept, only thing his concern11

-- more concerned to lower the number of units12

from eight to six.  I mean, I didn't really13

get here very clear picture that the height is14

not -- as I see, the height is not an issue15

here, only thing matter of issue is units from16

eight to six.17

CHAIRPERSON MILLER:  I --18

MR. SIKDER:  I mean, here I see19

there is two contradictory statement here.20

One I see here Mr. Moore is suggesting that21

keep the building as is only reduce the number22

of units. You can see his -- he is saying in--23
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CHAIRPERSON MILLER:  I just want1

to note that on page 4 of the Office of2

Planning report --3

MR. SIKDER:  The third page.  You4

can see on third page lines 29 and 30.5

Somewhere in the bottom paragraph.  So but6

this property is not really -- it is somehow7

burden.  I mean, I would say this is8

economical burden to us as there is no market9

of such huge, big -- I mean, 2,600 square feet10

condos, because, I mean, you see, in general11

it is 1,300 square feet, but if I combine it,12

that will make 2,600 square feet and that will13

be -- construction cost will be doubled.14

And also in Marshall Height, there15

is no -- I mean, I don't think there is any16

comp having a condo of 2,600 square feet.  I17

have not even been able to sell it, because my18

construction cost is high, double, but there19

is no comp.  So I would say this is really20

feasible to us to make it to -- I mean, to21

lower the unit.22

I mean, I don't see any -- I mean,23
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I really didn't see any reason why -- since1

building height is not an issue, therefore, I2

mean, I would -- I mean, I ask you to make a--3

I mean, as I propose number eight.4

CHAIRPERSON MILLER:  I was just5

going to tell you before that if you haven't6

seen page 4 of the Office of Planning report,7

I believe that's where the question of height8

is addressed by Mr. Moore.9

MR. SIKDER:  Page 4?  You know, I10

have one more statement to say.  In -- the way11

it looks to me, that Mr. Moore is objecting to12

build this eight unit building, because this13

is more densed compared to most -- I mean, in14

this majority of the units are single-family15

houses.  I did -- I see here the total number16

of -- in our -- in this square, there are 1517

single-family houses and as for D.C. records,18

there are two apartment buildings.19

But I checked, certainly, I mean,20

you -- there is one other BZA case who was21

approved with similar type.  I mean, the lot22

size is 8,580 square feet with eight units.23
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On that particular lot, square, there are 351

single-family houses and two apartment2

complexes.  And I mean, I think also there are3

five vacant lots.  It's very similar.  And I4

didn't see any issue over there that that5

building was densed than ours.  And I mean, I6

would like to extend that.7

CHAIRPERSON MILLER:  Okay.  Is8

there any other closing remarks you want to9

make?10

MR. SIKDER:  No.  In my view, that11

this is a -- I mean, this is our -- I mean, we12

met all the requirements as zoning and13

District DCMR 11 and DCMR 12.  And while you14

take a decision, I would accept it.15

CHAIRPERSON MILLER:  Okay.  Then16

thank you very much.  We're not going to17

decide this today.  We're going to leave the18

record open for the DDOT report, which I don't19

believe is in our file.  And I don't believe20

there is anything else we need to leave the21

record open for, unless you tell me right now22

that there is something.23
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VICE CHAIR ETHERLY:  Perhaps --1

CHAIRPERSON MILLER:  Is there?2

VICE CHAIR ETHERLY:  I perhaps3

would like to suggest, again, the Board isn't4

required to wait for and I'm not suggesting5

that we do, but if you have an opportunity or6

a contact with the ANC, if they have prepared7

a report or something discussing their vote,8

I think that would be helpful if it's your9

recollection that the ANC was supportive of10

your application, it would be very helpful for11

us to know.  So if you could be helpful in12

securing some record of that, a statement from13

the ANC typically is what we need, that I14

think would be helpful, Madam Chair.15

CHAIRPERSON MILLER:  I think that16

is a very good idea.  Often though when we17

leave the record open -- did you see the DDOT18

report?  No.  Okay.  So what I think we should19

do is leave the record open for the DDOT20

report, any ANC report that might come in and21

then for you to respond if you so choose, I22

would think.  I'm not sure when we're going to23
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set this deadline though.1

VICE CHAIR ETHERLY:  And, Madam2

Chair, very quickly, the Office of Planning3

had some additional information on the ANC.4

CHAIRPERSON MILLER:  Oh, okay,5

let's hear that.6

MR. MOORE:  Oh, I have spoken to7

the chair who told me that they had a special8

meeting to discuss this case Saturday, three9

weeks ago, I believe.  I think there were10

three ANC Commissioners there and the Single11

Member District rep wasn't at the meeting, so12

they didn't take a position.  They didn't13

offer a position of support or objection to14

the application.15

CHAIRPERSON MILLER:  Why didn't16

they?  Because what?17

MR. MOORE:  The Single Member18

District rep wasn't present at the meeting.19

CHAIRPERSON MILLER:  Okay.  So why20

don't we set this for our October 2nd decision21

meeting and then, Ms. Bailey, if we can count22

back to the dates by which the DDOT report and23
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the ANC report would have to come in, allowing1

a little bit of time for the applicant to2

respond to those reports.3

MS. BAILEY:  Madam Chair, I would4

suggest that the record be left open until5

September 17th and then the applicant would6

have a week to respond and that would -- the7

applicant could respond by September 24th.8

CHAIRPERSON MILLER:  That sounds9

good to me.  Thank you.  Anything else?  Okay.10

Thank you very much.  And this hearing is11

adjourned.12

(Whereupon, the Public Hearing was13

concluded at 3:22 p.m.)14


